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P-R-O-C-E-E-D-I-N-G-S1

9:53 a.m.2

CHAIRPERSON MILLER:  And I will3

call to order our public hearing.  4

In case there is someone new here5

this morning here for the public hearing, I'm6

going to go through the introductions again.7

This is the Public Hearing of the8

Board of Zoning Adjustment for April 22nd.  9

My name is Ruthanne Miller.  I'm10

the Chair of the BZA.  To my right is Mr. Marc11

Loud the Vice Chair.  Next to him is Mr.12

Michael Turnbull from the Zoning Commission.13

To my left is Mary Oates Walker, Board Member,14

and Shane Dettman, Board Member.  Clifford Moy15

from the Office of Zoning, Sherry Glazer,16

Office of Attorney General and Ms. Beverley17

Bailey, Office of Zoning.18

Copies of today's hearing agenda19

are available to you and are located to my20

left in the wall bin near the door.21

Please be advised that this22
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proceeding is being recorded by a court1

reporter and is also webcast live.2

Accordingly, we must ask you to refrain from3

any disruptive noises or actions in the4

hearing room.  5

When presenting information to the6

Board, please turn on and speak into the7

microphone first stating your name and home8

address.  When you are finished speaking,9

please turn your microphone off so that your10

microphone is no longer picking up sound or11

background noise.12

All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness tables.  17

Upon coming forward to speak to18

the Board, please give both cards to the19

reporter sitting to my right.20

The order of procedure for special21

exceptions and variances is as follows.  One,22
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statement and witnesses of the applicant.1

Two, government reports including Office of2

Planning, Department of Public Works, DDOT, et3

cetera.  Three, report of the Advisory4

Neighborhood Commission.  Four, parties or5

persons in support.  Five, parties or persons6

in opposition.  Six, closing remarks by the7

applicant.8

Pursuant to Sections 3117.4 and9

3117.5, the following time constraints will be10

maintained.  The applicant, persons and11

parties except an ANC in support including12

witnesses 60 minutes collectively.  Persons13

and parties except an ANC in opposition14

including witnesses 60 minutes collectively.15

Individuals three minutes.16

These time restraints do not17

include cross examination and/or questions18

from the Board.  Cross examination of19

witnesses is permitted by the applicant or20

parties.  21

The ANC within which the property22
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is located is automatically a party in a1

special exception or variance case.2

Nothing prohibits the Board from3

placing reasonable restrictions on cross4

examination including time limits and5

limitations on the scope of cross examination.6

The record will be closed at the7

conclusion of each case except for any8

materials specifically requested by the Board.9

The Board and the Staff will specify at the10

end of the hearing exactly what is expected11

and the date when the persons must submit the12

evidence to the Office of Zoning.  After the13

record is closed, no other information will be14

accepted by the Board.15

The Sunshine Act requires that the16

public hearing on each case be held in the17

open before the public.  The Board may18

consistent with it's rules of procedure and19

the Sunshine Act enter executive session20

during or after the public hearing on a case21

for purposes of reviewing the record or22
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deliberating on the case.1

The decision of the Board in these2

contested cases must be based exclusively on3

the public record.  To avoid any appearance to4

the contrary, the Board requests that persons5

present not engage the members of the Board in6

conversation.  7

Please turn off all beepers and8

cell phones at this time so as not to disrupt9

these proceedings.10

The Board will now consider any11

preliminary matters.  Preliminary matters are12

those which relate to whether a case will or13

should be heard today such as a request for14

postponement, continuance or withdrawal or15

whether proper and adequate notice of the16

hearing has been given.  If you're not17

prepared to go forward with a case today or if18

you believe that the Board should not proceed,19

now is the time to raise such a matter.20

Does the Staff have any21

preliminary matters?22
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MS. BAILEY:  Madam Chair, Members1

of the Board, to everyone, good morning.  2

Staff does not at this time.3

CHAIRPERSON MILLER:  Okay.  Then4

let's proceed with the agenda and would all5

individuals wishing to testify today please6

rise to take the oath and Ms. Bailey will7

administer it.8

MS. BAILEY:  Would you please9

raise your right hand?  Do you solemnly swear10

or affirm that the testimony that you will be11

giving today will be the truth, the whole12

truth and nothing but the truth?  Thank you.13

CHAIRPERSON MILLER:  Ms. Bailey, I14

just want to address the schedule for the15

morning's hearings.  I think the Board would16

like to make a change if all the parties are17

here and it works out to have -- we will18

proceed with 17751 Tawana Carr as the first19

case and we'll hear that, but then I think the20

Board would like to switch and hear 1777621

prior to 17755 if all the parties are here22
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when we get to that.1

MS. BAILEY:  Thank you.2

CHAIRPERSON MILLER:  Thank you.3

MS. BAILEY:  Application Number4

17751 of Tawana L. Carr pursuant to 11 DCMR5

3104.1 for a special exception to allow a rear6

deck addition to an existing one-family row7

dwelling under Section 223 not meeting the lot8

occupancy in rear year requirements in Section9

403 and 404.  The property is located in the10

R-5-A District at premises 1493 Howard Road,11

S.W., Square 5870, Lot 113.12

Is Ms. Carr here?  Please have a13

seat at the table.14

CHAIRPERSON MILLER:  And is the15

ANC here in this case?  16

You won't get on the record unless17

you're mike is on.  Okay.  18

MS. CARR:  I'm sorry.  Lendia19

Johnson could not be present this morning.20

She had another engagement, but she has listed21

her letter of support in the documents that22
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you have.1

CHAIRPERSON MILLER:  Yes.  Right.2

That's right.  I just wanted to -- if she were3

here, I'd call her to the table, too.4

So, why don't we start just with5

your introducing yourself for the record with6

your name and address? 7

MS. CARR:  Good morning, Chair and8

the Board.  My name is Tawana Carr.  I reside9

at 1493 Howard Road, S.W. in Washington.10

CHAIRPERSON MILLER:  Okay.  Your11

application seems pretty straightforward and12

very strong and to the point.  So, you can13

either stand on the record or you can -- if14

you want to highlight anything for us, you're15

welcome to do it at this time.16

MS. CARR:  There's nothing further17

that I'd like to add.  I do have if you have18

any questions -- my builder representative is19

here if you had any questions to ask with20

regard to the deck, but everything is pretty21

standard.   22
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CHAIRPERSON MILLER:  Well, why1

doesn't he come forward to the table and I2

don't think we have too many questions, but3

just in case.4

Do Board Members have questions?5

Yes, Mr. Turnbull.6

COMMISSIONER TURNBULL:  I  just7

had --8

CHAIRPERSON MILLER:  Why don't you9

introduce yourself for the record and then10

we'll proceed with questions.11

MR. JOHNSON:  My name is Alan12

Johnson, G.C. Hicks Contractors, Budget Deck13

Builders.14

CHAIRPERSON MILLER:  Thank you.15

COMMISSIONER TURNBULL:  I just had16

a very basic question.  Is there going to be17

any additional lighting on the deck?18

MS. CARR:  There may be a solar19

light placed above the sliding glass door in20

the rear of the home just to provide lighting21

for the outdoors for evening.22
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COMMISSIONER TURNBULL:  But, would1

that be -- it's going to be directed down2

towards the deck?3

MS. CARR:  Yes.  Yes.4

COMMISSIONER TURNBULL:  Okay.5

Thank you.6

MEMBER DETTMAN:  Madam Chair, just7

one observation on the proposal in the spirit8

of being thorough.  9

I'm looking at the plans and it10

looks like we have a 20-foot-wide property,11

but we're building about an 18-foot-wide deck.12

So, it appears that we may be creating a13

nonconforming court.  Which as advertized,14

we're looking for 223 relief for lot occupancy15

and rear yard and I wouldn't want the16

Applicant to go to the Zoning Administrator17

and has this sort of bubble up to the top and18

so, it might be to our advantage to19

incorporate 406 into the advertized relief20

which still falls under the purview of 223 and21

perhaps if we go to DCOP, they may concur with22
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that.1

CHAIRPERSON MILLER:  Okay.  And2

does the Applicant have a response to that?3

MS. CARR:  I'm not certain what4

that means, but --5

CHAIRPERSON MILLER:  I mean the6

builder might.7

MR. JOHNSON:  Okay.  She lives in8

a townhouse community.  Which if I remember9

correctly, you're between two different10

houses.11

MS. CARR:  Correct.12

MR. JOHNSON:  And what -- what13

normally happens is because she is 20-feet14

wide so that the -- what has happened is we15

make it 18 wide so it won't touch the other16

property next door to her.17

CHAIRPERSON MILLER:  It's the18

creation of space that's call the court and19

that's regulated under our rules.  So --20

MS. CARR:  So, that you're not21

encroaching on the other people's property?22
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CHAIRPERSON MILLER:  We just have1

-- this -- it's really more a technicality I2

think which Mr. Dettman is bringing up, but we3

have rules that govern, you know, the width of4

courts and so, it just may not fit in with5

that.6

MS. CARR:  Oh.  Okay.  Okay.  7

CHAIRPERSON MILLER:  I believe in8

this case it's part of a development where9

some people have decks already and decks were10

anticipated.  Correct?  In this development.11

This particular deck though --12

with respect to the other decks, did they need13

special exceptions or do you have any idea as14

to whether or not they were built -- were15

built in conformity with the regulations?16

MS. CARR:  The neighboring deck17

was not built.  It's doesn't -- it's not18

permitted.  So, it's going to actually be19

coming down, but the other decks were done as20

a part of the builder's plans and they're21

pretty simple, straightforward.  I think 6 by22
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6.  So.1

CHAIRPERSON MILLER:  Okay.2

Anything else you want to add before we go to3

Office of Planning?  Okay.  Any other4

questions?5

Good morning, Mr. Rice.6

MR. RICE:  Good morning, Madam7

Chair, Board.  My name is Stephen 8

Rice.9

The Office of Planning is in10

support of the application for its relief from11

the lot occupancy and rear yard requirements12

of Section 223 or pursuant to Section 223.13

We would stand on the record in14

support.  I think the report is pretty15

thorough and we explained how the tests were16

met and I would add that Section 406 is17

something that would be covered under 223 and18

since the width is below the 20 feet that --19

the width of the lot, that the 2-foot-wide20

new, well, created court would be covered as21

well and we would support that relief.22
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We have letters of support from1

both abutting neighbors and ANC 8A and we're2

standing on the record.  I'm open for3

questions if you have any.4

CHAIRPERSON MILLER:  Any questions5

from the Board?6

COMMISSIONER TURNBULL:  We really7

are splitting hairs when we come to this8

court.  I mean it really is kind of -- we are9

technically, but it just seems like we're10

splitting hairs on it, but I would agree.11

But, it just sounds kind of humorous in a way.12

We have got two decks coming up and they're13

going to be only maybe a foot apart at the14

most.  It just -- thank you.15

CHAIRPERSON MILLER:  Ms. Carr, do16

you have a copy of the Office of Planning's17

report?18

MS. CARR:  Yes.19

CHAIRPERSON MILLER:  Okay.  Good20

and do you have any questions on it?21

MS. CARR:  Nothing.22
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CHAIRPERSON MILLER:  Okay.  And1

the ANC member is not here, but we do have a2

letter in support by the ANC and that's I3

believe our Exhibit 7.  Let's see.  Dated July4

17th, 2007.  The Advisory Neighborhood5

Commissioner in 8A07 wrote a letter in support6

and she reflected therein that many of the7

residents in the development already have8

decks and that the builder offered decks9

during the construction and preconstruction10

phases of the development and in general, it11

looks like she views this as an enhancement.12

So, that's Exhibit 7.  I guess that's not from13

the whole ANC, but it is from the Single14

Member District Commissioner.  Okay.  15

And then I believe it was already16

referenced by Mr. Rice that we have some17

letters in support from neighbors saying it18

would not affect their light and air.  Of19

course, it's a little deck.  I don't see how20

it would affect light and air.  Okay.  21

ANC's not here.  Anybody else here22
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to testify either in support or opposition of1

this application?2

VICE CHAIRPERSON LOUD:  Madam3

Chair, just a quick point of clarification.4

I think you mis-spoke saying 8A07.  I think5

it's Exhibit 7, but it's ANC Commission 8A06.6

Just for the record.7

CHAIRPERSON MILLER:  You know --8

oh, okay.  You know what?  I just -- just for9

my -- just to defend myself, there's a typo in10

the ANC letter then.  In the bottom, it does11

say 8A06, but in the body, oh, in the body, it12

says 8A07.  So, okay.  Just to be clear for13

the record, this is 8A06.  I'm glad you14

brought it up for the record.  Okay.  15

There's nobody here to testify in16

support or opposition.  So, do you have any17

closing remarks you'd like to make?18

MS. CARR:  None at this time.19

Thank you.20

CHAIRPERSON MILLER:  Okay.  Then21

any further questions from the Board Members?22
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Then I think that we can1

deliberate on this now.  It's just a very2

straightforward case, very to the point and I3

guess we can do this under a motion and I4

would move to approve Application Number 177515

of Tawana L. Carr pursuant to 11 DCMR 3104.16

for a special exception to allow a rear deck7

addition to an existing one-family row8

dwelling under Section 223 not meeting the lot9

occupancy and rear yard requirements and we10

can add the -- is it the open court?  As Mr.11

Turnbull is saying, it's very minor and it all12

falls under the relief that you're seeking.13

You're seeking relief under 223 and then14

there's a description as to what it's not in15

compliance with and it's a very small16

deviation I guess.  17

But, we will add that to be18

complete and Mr. Dettman wouldn't want you to19

be, you know, sent back here from the ZA over20

that.  Okay.  21

So, do I have a second on this?22
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VICE CHAIRPERSON LOUD:  Second,1

Madam Chair.2

CHAIRPERSON MILLER:  Is there3

anybody who wants to speak to the motion?4

VICE CHAIRPERSON LOUD:  I'd be5

happy to start us off.  This Applicant owns a6

single-family dwelling in the R-5-A which7

under our rules allows a 60 percent maximum8

lot occupancy and a 20-foot minimum rear yard.9

The Applicant proposes an addition10

to the dwelling which will not comply with11

Sections 403 on lot occupancy or Section 40412

on rear yard and now, Section 406 and I'm13

going to defer to Mr. Dettman to elaborate on14

that.15

But, in terms of 403 and 406, the16

proposed deck will increase lot occupancy to17

63 percent and the rear yard which is18

currently about 21 feet will go to 7 feet --19

a little over 7 feet.  The addition itself is20

about 14.3 feet and measures 283 square feet.21

Now, our rules require that22
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special exception relief is appropriate1

because it won't meet the requirements of 403,2

404 and 406 and the standard under the special3

exception relief is that it shall not, and I'm4

just paraphrasing, it shall not substantially5

and adversely impact on the light, air, use of6

enjoyment and privacy of neighboring7

properties nor shall it as viewed from the8

street, alley, public way substantially and/or9

visually intrude upon the character, scale,10

pattern of houses on the street and that the11

Applicant have plans showing that there's12

compliance with the above requirements and13

again, I'm going to defer to Mr. Dettman on14

the open court issue.15

In the case in hand, we have a16

very good report from the Office of Planning17

which walks us through each of those18

requirements and notes that there is no impact19

to light or air, privacy or use of enjoyment20

of neighboring properties.  Indeed, I believe21

Dr. Carr did a great job of getting her22



23

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

neighbors, at least two of them, Mr. Bennett1

who's at our Exhibit 22 and I think he's a2

neighboring property to the west and I'm3

sorry, he's not the neighboring property to4

the west.  That's Mr. Guliford who's at5

Exhibit 21 and is the neighboring property to6

the west and a Mr. Bennett at Exhibit 22 both7

of whom supported.  8

There are no parties in9

opposition.  No witness in opposition.  The10

ANC supports it.  It's not a great weight11

support because there's no mention of quorum,12

vote and the like at the ANC meeting, but13

nonetheless, it is a letter of support for the14

project.15

It's a rear addition.  So, there's16

no -- there's no implication of there being17

any visual intrusion upon the character or the18

scale of the house as viewed from the street19

because we're not talking about something in20

the front of the property.21

So, I'm in full support of it and22
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I think it's a great project.  I think Dr.1

Carr did a good job of sort of marshalling the2

evidence and the witnesses to support her case3

and at the appropriate time, I'll be voting to4

support it.5

CHAIRPERSON MILLER:  Thank you.6

I'd like to step out of deliberation for just7

a minute.  This is rare, but I just noticed8

when I was going over the Office of Planning9

report, you know how they walk us through so10

thoroughly the meeting of the tests, and11

Office of Planning did make one comment which12

I, you know, forgot to follow up on earlier13

and that is about screening on the side of the14

deck.  So, I'm wondering, you know, I guess if15

we could, you know, just go out and explore16

that issue.  Because that would go to a17

condition where we to do one, but not to the18

merits here.19

MR. RICE:  Yes, well, I don't20

think we view that or we wrote it up as a21

condition.  More so as an option if she felt22
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-- if the Applicant felt, it would help or1

reduce the privacy to her neighbors.2

I revisited the site.  I live two3

blocks away.  So, I revisited that site two4

weeks -- a week ago and I noticed that there5

is a view because the row houses are inclined6

and her property is slightly higher than her7

neighboring west property.8

So, screening would, in fact,9

reduce the privacy onto her neighboring10

properties, but it could also create other11

visual impacts.  So, I asked her to bring her12

construction guy with her with options of13

screening if we felt that that was needed just14

in case, but it's completely an option that we15

noticed.16

CHAIRPERSON MILLER:  Okay.  So,17

it's not something that you're suggesting for18

a condition?19

MR. RICE:  It's not a condition.20

No.21

CHAIRPERSON MILLER:  Okay.  Thank22
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you.  All right.  So, we can go back into1

deliberation.  I just didn't want to leave2

that not looked at.  Okay.  3

Other comments?  Mr. Dettman, did4

you want to say anything else about that5

court?6

MEMBER DETTMAN:  Not too much.7

Like I said, I agree with Mr. Turnbull.  I8

think it's splitting hairs, but I do know that9

unexpected things can pop up when you go and10

get permits and so, just based on the plans,11

it looks like we're creating a court here with12

the deck addition.  That's -- if it's found13

that a deck is actually an exterior wall.  14

So, OAG sort of had a question on15

whether or not we are creating a court.  But,16

we want to make sure that you have your deck17

for the summertime and I think it would be18

valuable just to sort of add 406 since it19

falls under 223.20

CHAIRPERSON MILLER:  Okay.  Thank21

you.  Anything else?  Okay.  We have a motion22
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for approval and it's been seconded.  If1

there's not further deliberation, all those in2

favor say aye.3

(Ayes.)4

CHAIRPERSON MILLER:  All those5

opposed?  And all those abstaining?  Okay.6

Then would you call the vote please?7

MS. BAILEY:  Madam Chair, the vote8

is recorded as 5-0-0 to grant the application9

as amended.  Mrs. Miller made the motion.  Mr.10

Loud second.  Mr. Turnbull, Mr. Dettman and11

Mrs. Walker support the motion.12

CHAIRPERSON MILLER:  Thank you.13

And this can be by summary order as well.14

There's no party in opposition.15

So, that concludes this case.16

Good luck with your deck.17

And we're ready for the next case18

when you are, Ms. Bailey.19

MS. BAILEY:  Application Number20

17776 of the Government of the District of21

Columbia and Regan Associates, LLC pursuant to22
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11 DCMR 3104.1 for a special exception from1

the accessory parking space requirements under2

Subsection 2116.5 for a public school, that's3

the Walker-Jones Elementary, and associated4

library and recreation center in the R-4 and5

C-2-A District for property bounded by New6

Jersey Avenue, L Street, 1st Street and Pierce7

Street, N.W.  The property is also known as8

Squares 557, Lot 892 and Square 559, Lots 15,9

16, 20-22, 73-76, 821-825, 859 and 872.10

There is a request, Madam Chair,11

for party status, but I believe that person12

that applied is a proponent of the project not13

as an opponent.14

CHAIRPERSON MILLER:  Is Mr. West15

here?  That is the party status applicant.16

Okay.  Not hearing that he is, I'll just17

reference for the record that Mr. West filed18

a party status application as Ms. Bailey19

mentioned.20

MR. AVITABILE:  Excuse me, Madam21

Chair.22
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CHAIRPERSON MILLER:  Yes.1

MR. AVITABILE:  For the record,2

David Avitabile from Pillsburg, Winthrop,3

Shaw, Pittman on behalf of the Applicants. 4

Pastor West actually had passed5

away after filing the application for party6

status.  The church is still in support and we7

do -- we just received today a letter from8

them and I believe there's a -- there is a9

representative from the church here to speak10

on that point if we need to, but I think in11

lieu of any need for testimony, we can just12

file this letter in the record and I think13

it'll address the issue.14

CHAIRPERSON MILLER:  Thank you15

very much.  Okay.  I'm very sorry to hear16

that.17

So, it does sound like the church18

is being represented here.  Do you want to19

come forward, sir?20

PASTOR BOOM:  I just want --21

CHAIRPERSON MILLER:  No, wait.22
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You got to speak into --1

PASTOR BOOM:  Oh, I'm sorry.2

CHAIRPERSON MILLER:  No, come on.3

You won't be picked up in the record unless4

you speak into the microphone.5

PASTOR BOOM:  I'm sorry.6

CHAIRPERSON MILLER:  And we want7

you on the record.8

PASTOR BOOM:  Good -- good9

morning.10

CHAIRPERSON MILLER:  Good morning.11

PASTOR BOOM:  I just want to make12

a correction.13

CHAIRPERSON MILLER:  Wait.  Could14

you identify yourself first for the --15

PASTOR BOOM:  I'm Pastor Boom of16

the -- the -- Mr. West was a deacon at our17

church and he worked very hard for this18

project and so, he was the one that passed. 19

But, I am the pastor and we just20

brought our letter to support the project and21

it's on file.  We just turned it in.22
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We're here to support the1

redevelopment and the parking.  That's why I'm2

here.3

CHAIRPERSON MILLER:  Okay.  And if4

you want to testify later, you'll have an5

opportunity.  Otherwise, your letter will be6

in the record as well and what you just said7

is in the record.8

PASTOR BOOM:  Okay.  Thank you.9

CHAIRPERSON MILLER:  Okay.  Thank10

you very much.11

Why don't you all identify12

yourselves for the record to start?13

MR. AVITABILE:  All right.14

Absolutely.  Again, my name is David Avitabile15

from Pillsbury, Winthrop, Shaw, Pittman.16

With me today to my left is Rhina17

Roberts also from Pillsbury and Maureen Dwyer.18

MR. WINEBRENNER:  Peter19

Winebrenner, architect with Hord, Coplan,20

Macht, Architects.21

CHAIRPERSON MILLER:  And I just22
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want to see just for who's here, is anyone1

here from the ANC?  Okay.  No one's2

responding.  Okay.  3

MR. AVITABILE:  All right.  4

CHAIRPERSON MILLER:  You can5

proceed then?6

MR. AVITABILE:  Thank you very7

much and just as a preliminary matter, we're8

actually awaiting one of our witnesses.  So,9

what we'll do is we'll start with our10

presentation and, you know, if he shows up,11

we'll get to his portion of it.  It's our12

representative from the Office of the Deputy13

Mayor who would kind of testify to --14

everything that he would testify to is already15

in our written materials, but we'd like to16

have him have a chance to just kind of speak17

about the project a little bit.18

Anyway, good morning.  My name is19

David Avitabile.  We are here this morning on20

behalf of the District of Columbia represented21

by the Deputy Mayor for Planning and Economic22
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Development and Regan Associates in order to1

secure zoning relief that is required to2

construct a new Walker-Jones Educational3

Center.4

As indicated in our materials, we5

are here with an application for special6

exception relief under Section 2116.5 in order7

to locate some of the parking spaces required8

for this project on an accessory parking lot9

across the street.  As our witnesses will10

testify, the proposed parking lot is a11

practical, efficient and safe proposal that12

will allow the Applicants to develop the ball13

fields associated with the school and rec14

center on the same lot as the project itself.15

This request has the full support16

of the Office of Planning and the District17

Department of Transportation.18

And, in addition, we would like to19

amend our application this morning to include20

an additional area of request for special21

exception relief.  The plans for this project22
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have been evolving very quickly.  It's been1

under a very quick time frame and so, we've2

noticed that we're going to need special3

exception relief under Section 411 to approve4

our roof plan which contains multiple roof5

structures and they're shown on the drawing6

distributed this morning.  7

What we've included is, you know,8

a rendered site plan that shows the roof9

structures and then also for the record, the10

last document is a dimension site plan that11

shows the height as well as the setbacks of12

these roof structures.13

As our witnesses will testify, the14

Applicant requests permission to construct15

multiple roof structures rather than include16

them in a single roof structure because the17

construction of a single enclosure at each18

roof level would be impracticable which is the19

test under the regulation.20

Here, first, the operation and21

layout of the building make it impracticable22
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to place the roof structures under one1

enclosure.  Furthermore, from a design2

perspective, a single enclosure would be more3

visible and have an adverse visual impact and4

most importantly, designing a single enclosure5

would prevent construction of a green roof on6

significant portions of the roof.7

Therefore, since the construction8

of a single roof structure would be unduly9

restrictive, prohibitively costly and10

unreasonable, the Applicant is, therefore,11

entitled to relief under Section 411.12

These structures are all well13

under the 18 foot 6 inch height limitation.14

Indeed, they're generally approximately 8 feet15

6 inches tall and they're all sufficiently set16

back from the exterior walls.17

The proposed roof plan along with18

the rest of the project has also been reviewed19

and approved by both the Commission of Fine20

Arts and the National Capital Planning21

Commission.22
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And with that, I would like to1

introduce -- well, I guess we'll skip right to2

our architectural witness.3

CHAIRPERSON MILLER:  Let me just4

ask -- interrupt you before you go beyond5

this.6

MR. AVITABILE:  Sure.7

CHAIRPERSON MILLER:  Did you give8

it to the ANC?9

MR. AVITABILE:  The ANC, we have10

not gotten a chance.  We literally just came11

to this realization as we were preparing for12

the hearing on Friday.  So, we haven't had a13

chance to pass this on to the ANC.14

CHAIRPERSON MILLER:  Is it that15

you just realized you needed a special16

exception and that's what's new or is the roof17

plan new?18

MR. AVITABILE:  Well, the roof19

plan -- I think the project's been evolving at20

a rather quick pace and so, we really hadn't21

gotten to the point of realizing this.22
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Although, the roof plan's evolved, too and the1

iterations of the roof plan that have been2

shown to NCPC and CFA had shown this and3

indeed, the roof plan that we -- when we4

showed this plan to the ANC in March, those5

structures were on there, but it was still in6

the process of being finalized and it wasn't7

until, you know, a couple of days ago that we8

realized that oh, we've got these multiple9

roof structures.  We're going to need to make10

sure we get relief for that and it's -- it's11

just to make sure that once we go when we go12

for a building permit which is going to be13

relatively shortly, there aren't snags or14

bumps in the road.  So, we can get everything15

here.16

CHAIRPERSON MILLER:  So, just for17

the record, I mean what NCPC reviewed and Fine18

Arts reviewed and ANC reviewed, is very close19

to this or not exactly?20

MR. AVITABILE:  It was this plan.21

CHAIRPERSON MILLER:  Yes.22
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MR. AVITABILE:  It was this plan1

that we showed and it was this plan that was2

shown to NCPC and CFA.  It was just as the3

documents were evolving and coming back and4

forth.  What we were looking at -- you know,5

the roof plan, we -- we never had a full roof6

plan that we were kind of focusing on and so,7

it didn't really come to our attention from a8

zoning perspective until a couple of days ago.9

VICE CHAIRPERSON LOUD:  Just a10

little further on that point.  It sounds to me11

then like at the March 12 ANC meeting you knew12

that you had this plan configuration and you13

presented it, but perhaps you didn't know that14

you needed the relief that you're asking for15

this morning.16

MR. AVITABILE:  I think -- I think17

that's a fair statement and the reason is18

quite honestly, you know, this was -- this was19

presented as -- as a site plan and not a --20

not a roof plan per se and just we weren't --21

we weren't in that mind set.  We were focusing22
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on the area of relief that we had requested.1

CHAIRPERSON MILLER:  Okay.  You2

know, just not to dwell on this too long, but3

it is a basic area that we just have to4

explore when you add new relief.  Whether or5

not, you know, you would need to go advertize6

this again and it looks like probably not, but7

if you can just articulate for the record why8

not, that would be useful and it mainly goes9

to the ANC and your neighbors.10

MR. AVITABILE:  Well, I -- I think11

that the first issue is that we advertized a12

request for a special exception relief.  So,13

it's not like we're escalating to a variance14

standard.  It's the same basic task of is15

there an adverse impact and is this consistent16

with the purposes and intent of the17

regulations and so, from an advertizement and18

notice perspective that's there and again, all19

the plans that were shown certainly showed20

multiple roof structures scattered about.21

It's just as the final decision of the22
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building and the interior was being finalized,1

those roof structures were, when we first2

filed the application, moving around and so,3

in between then and when plans were presented4

to the ANC, to NCPC, to CFA, that design5

started to jell and so, the roof structures go6

into where their final place is going to be7

and that's what we realized and that's what we8

have now.9

CHAIRPERSON MILLER:  Okay.  Do any10

Board Members have concerns with amending the11

application without advertizing this relief?12

Okay.  Yes.13

MEMBER WALKER:  Well, how14

different are the plans that were shown to the15

ANC on March 13th than the plans that are16

before us today?17

MR. AVITABILE:  They don't differ18

at all and Peter, you can verify that.  You19

were there as well.  These were the same20

boards and plans that were shown to that ANC.21

MR. WINEBRENNER:  This is Peter22
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Winebrenner, architect.  That is correct.  The1

rendering you see at the top there has always2

shown roof top units and the just the size and3

exact location has been refined lately.  So,4

that that's always been on there.  Attention5

has never specifically drawn to that in these6

discussions with ANC or other groups, but they7

have been shown.  The discussion with ANC in8

particular was about the parking relief that's9

also being sought.10

MR. AVITABILE:  And you can see11

similarly in the plans that were included with12

our filing two weeks ago the site plans and13

the renderings do show again those roof14

structures.  This is the exact package that15

was submitted to CFA.  You know, it's been a16

consistent package that's been reviewed.  Yes,17

that one.18

MR. MOY:  If I may, Madam Chair,19

this would be Exhibit 29 for the record.20

CHAIRPERSON MILLER:  At the ANC21

meeting, did the issue of a green roof come22
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up?1

MR. AVITABILE:  I don't seem to2

recall it coming up.  I think -- we -- we3

appeared before the ANC twice.  We appeared on4

March 5th I believe at their planning and5

zoning meeting and discussed the project more6

broadly and there were comments on the general7

design as well as the specific relief8

requested.  I think there was a general9

appreciation for the fact that this was a10

sustainable project.  There were -- there were11

comments made on the design as well and then12

at the full ANC meeting, they -- they approved13

it based on the recommendation of their14

planning and zoning subcommittee.  So, there15

wasn't -- there wasn't a discussion of the --16

the green roof per se, but at that planning17

and zoning committee where they did raise a18

number of comments on the project, no one19

commented at all on the roof structures as20

they were displayed and shown and they were21

again substantially similar to what's there22
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now.1

CHAIRPERSON MILLER:  Okay.  Any2

other concerns?  3

I don't really see a problem with4

this based on the representations that I hear5

that there were already multiple roof6

structures maybe placed a little bit7

differently that were shown on the plans8

before and I can't envision an adverse impact9

to the community from granting that relief10

which allows for a green roof which is usually11

an amenity.  I mean it's a positive for a12

community.13

So, I would be favor of allowing14

the amendment at this point.15

Any other comments?16

VICE CHAIRPERSON LOUD:  I agree17

with you, Madam Chair.  I think they came18

before the ANC March 12th.  The vote was19

unanimous and it appears as though they came20

also March 5 probably with it sounds like21

substantially the same presentation for the22
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ANC and it wasn't flagged at the ANC level1

which suggests to me that there was -- like2

you're suggesting would not be a concern3

regarding that.  So, I'm inclined to agree.4

CHAIRPERSON MILLER:  Okay.  Any5

objections at this point?  Any other comments?6

Mr. Turnbull.7

COMMISSIONER TURNBULL:  No, I8

agree.  I don't think there is any major9

concern.  The only other question though is10

just a technicality.  Is that the stair tower11

as a roof structure is not set back.12

MR. AVITABILE:  It's not setback13

from that interior wall, but it is set back14

from all of the exterior walls.  The issue of15

the Zoning Regulations is that it has to be16

set back from all the walls that front onto17

streets and this is -- this is on the interior18

of the project in the court.  It's not going19

to be visible to anyone from the public rights20

of way.21

COMMISSIONER TURNBULL:  Okay.  22
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VICE CHAIRPERSON LOUD:  Did we get1

an answer to Mr. Moy's question about which2

exhibit this is?   3

MR. AVITABILE:  Well, I believe4

that the package that we referenced is our5

prehearing submission which is Exhibit 29 of6

the record and then we just handed out copies7

of these materials today.  So, I don't know8

that they have an exhibit number yet, but we9

just distributed materials that show what's on10

these boards.11

CHAIRPERSON MILLER:  You don't12

have anything in writing with respect to the13

relief under 411.  Do you?14

MR. AVITABILE:  No, not yet.15

CHAIRPERSON MILLER:  Okay.  And16

could you refresh my -- this goes to the17

merits of the argument.  I mean I think that18

there's no opposition to adding the relief.19

So, we're skipping ahead a little bit, but you20

did say that -- you know, you brought up the21

point again about it's not set back from the22
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interior wall and that the regulations allow1

that and do you want to just refresh our2

memory what regulation you're relying on?  I3

have a feeling that this -- if my memory4

serves me correctly that it may not be just in5

the regulation, but it may be in6

interpretations that this Board has made in7

other cases.8

MR. AVITABILE:  Well, I think that9

the first place you look is here we're --10

we're in the -- the R-4 zone as far as the11

building's concerned and so, you look to12

Section 400.7 which discusses housing for13

mechanical equipment or stairways or elevator14

penthouses on a roof and Section 400.7(b) says15

that it shall be set back from all exterior16

walls a distance at least equal to its height17

above the roof upon which it is located and18

then there's a long line of interpreting what19

an exterior wall is and exterior walls are or20

have been defined.  21

I believe it was in a PUD case22
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involving WETA over in Foggy Bottom.  There1

was a discussion of what was an exterior wall2

and it was established that an exterior wall3

is a wall that fronts a public street or4

right-of-way.5

So, a public street -- in here,6

public streets would be New Jersey Avenue on7

the west, L Street on the south, Pierce Street8

on the north.9

CHAIRPERSON MILLER:  Okay.  10

MEMBER DETTMAN:  Madam Chair, I11

just want to address like a couple of things12

in terms of what's being characterized as an13

interior wall.14

I think for sure the NCPC would15

consider this an exterior wall and I would be16

interested to find out what DCOP's17

characterization of this wall would be.  18

Of course, when we deal with19

setbacks and roof structures, we have to20

consider the Height of Buildings Act, but it21

seems like this building is substantially22
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lower than what New Jersey Avenue would allow.1

So, we're not sort of running up against a2

conflict with the Height of Buildings Act.3

However, when it comes to the Zoning4

Regulations just addressing Mr. Turnbull's5

observation about the stair tower it does6

appear in my opinion that this is an exterior7

wall and that the stair tower is not8

appropriately set back and so, it sort of gets9

us to this question of special exception10

versus variance.  11

But, nonetheless, I think that it12

would be -- I think it would be beneficial for13

us to possibly consider incorporating relief14

from the setback requirements as a special15

exception as this Board has consistently done,16

of course, if we find this to be an exterior17

wall.18

 The WETA case, it was a situation19

where there wasn't a setback from the alley20

wall and again, there was a little bit of21

discrepancy between the Staff and actually,22
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the Commission of NCPC, but again, we would1

consider that an exterior wall.2

I think I sat on a case recently,3

the Minshall Stewart case where Mr. Avitabile4

used the Kalorama case as an example of an5

interior versus an exterior wall and I don't6

believe the Kalorama case spoke to interior7

wall.  It spoke to party walls as well as8

exterior walls abutting a street.9

So, nonetheless, I think that it10

would be just for the sake of argument and11

efficiency to characterize this as an exterior12

wall and incorporate it as a special13

exception.14

MR. AVITABILE:  From a matter of15

efficiency, we certainly wouldn't object to16

being more conservative rather than debate the17

merits of what's an exterior versus an18

interior wall which I think is really a19

broader discussion that's happening in the20

District.21

I think for the sake of efficiency22
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in getting this project approved so that it1

can keep moving forward, we'll -- we'll defer2

to the Board's interpretation of what relief3

they -- they believe that we need and -- and4

move forward.5

CHAIRPERSON MILLER:  All right.6

Why don't we just hold this in abeyance a7

little bit and let you go forward with your8

presentation.9

MR. AVITABILE:  Well, and10

actually, our little discussion has given --11

given time for all of our witnesses to be12

here.  So, actually, first to my left here is13

Jason Willock who's our project manager from14

the Office of the Deputy Mayor for Planning15

and Economic Development and I believe that16

Jason was not here when we swore in witnesses.17

So, as a -- as a procedural point, we may need18

to swear him in.19

And then the other second20

preliminary procedural point on our witnesses21

is that we would like Peter Winebrenner to my22
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right to be qualified as an expert witness in1

the field of the architect.  Peter's résumés2

and qualifications are before you attached to3

this Tab D of Exhibit 29 of the record.  He's4

not been qualified before this Board before,5

but he has been qualified before similar6

boards in Montgomery County and other7

jurisdictions and I believe that there --8

there shouldn't be any issue with that.9

CHAIRPERSON MILLER:  Does anybody10

have any questions for Mr. Winebrenner or any11

concerns?  Yes.12

VICE CHAIRPERSON LOUD:  Which tab13

number is it?14

MR. AVITABILE:  It's Tab D on15

Exhibit 29 of the --16

VICE CHAIRPERSON LOUD:  Thanks.17

CHAIRPERSON MILLER:  Any concerns?18

Anybody need more time to review?  Okay.  Then19

this Board has no problem in qualifying him as20

an expert in architecture or is that okay? 21

MR. WINEBRENNER:  Yes, ma'am.22
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CHAIRPERSON MILLER:  Okay.  Thank1

you.2

MR. AVITABILE:  Okay.  And then3

the only other issues was having Jason Willock4

sworn in so his testimony can be given.5

CHAIRPERSON MILLER:  Would you6

rise and Ms. Bailey will administer your oath.7

MS. BAILEY:  Would you please8

raise your right hand?  Do you solemnly swear9

that the information that you will be giving10

today will be the truth, the whole truth and11

nothing but the truth?12

MR. WILLOCK:  I do.13

MS. BAILEY:  Thank you.14

MR. AVITABILE:  Okay.  And with15

that, Jason, if you'd like to go ahead and16

just kind of address the -- the project and --17

and why we're here.18

MR. WILLOCK:  Excellent.  Good19

morning.  It's a pleasure to be here with you20

today.  21

As David said, my name is Jason22
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Willock.  I'm a project manager in the Deputy1

Mayor's Office for Planning and Economic2

Development.  I serve as the project manager3

for the Walker-Jones Educational Facility4

Project in Northwest 1 located off New Jersey5

Avenue between L Street, Pierce and bordered6

by 1st Street, N.W. on the east.7

This is a very comprehensive8

project that's been in planning stages for a9

number of years and is a very valuable project10

to this community.  It will feature a K-811

school with a public recreation center and a12

public library all encompassed in the same13

facility with a multipurpose athletic field.14

We have reached out to all of our15

sister agencies to assist us in planning this16

effort.  Obviously, the Department of17

Libraries is involved and Parks and Rec.18

We've met early and often with19

many of our sister agencies and forms for20

predevelopment review such as DDOT and Office21

of Planning, Department of Transportation.22
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We've leaned on their assistance.  1

We've met with executive2

leadership to tell them that this is a very3

aggressive time line.  The school is promised4

to that community to open for school year of5

fall 2009.  So, we're a little over a year6

away from that happening.7

As is the case, we have looked at8

being as creative as we can with this project9

and making it as a -- as I said, as -- as10

attractive of a project as we can to that11

community because it's been a longstanding12

commitment from the previous administration13

that Mayor Fenty has dedicated himself to14

fulfilling.15

In addition to going through16

sister city agencies, we've also been through17

a review with the Commission of Fine Arts and18

the National Planning Commission.  They've all19

received this plan very favorably and have20

endorsed our efforts. 21

In addition to that, we've had an22
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extensive community outreach process where1

we've met with an ad hoc council, a Northwest2

1 Council there in the -- in the community.3

It is represented by residents, other4

community activists, church leadership and5

we've engaged them for their ideas and support6

and that's gone very favorably as well.  We7

are in that community on a weekly basis8

whether we're meeting with the Northwest 19

Council, various churches or residential10

agencies.11

And as I -- as I didn't state12

earlier, is -- with this project being as13

comprehensive as it is, it's the first phase14

of the Northwest 1 Redevelopment Plan.  So, in15

addition to the school, rec center and16

library, there's going to be an extensive17

amount of housing and retail that comes into18

this community.19

In addition to those community20

organizations that I've described, we've also21

met with the ANCs, presented to them our plans22



56

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

and they've also reviewed this with a1

favorable decision.2

And lastly, one of the most3

important stakeholders on this effort has been4

Southern Baptist Church because they are our5

immediate neighbor on this project.  So, we've6

-- we've talked to them early and often.7

We've leaned on them for their support and for8

their guidance as we navigate this process.9

The main reason that this is very10

important I said is there's a very aggressive11

time line that we are seeking to achieve on12

this.  We are here to ask for expedited13

approval of -- of our plans and we feel that14

it is necessary to take the steps that we --15

we've -- we've done with our planning process16

because we've gotten the endorsement and17

sought their guidance.18

Thank you.19

CHAIRPERSON MILLER:  Thank you20

very much.  Any questions?  21

I just want to comment that it22
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looks like a great efficient community-serving1

plan and did the ANC have some input in the2

plan at all or just they were just -- they3

just positively responded to it?4

MR. WILLOCK:  For the most part,5

positively responded.  We had reached out to6

them for ideas and -- and just kind of7

conceptual design issues, but they were not a8

part of the actual development of the plan.9

CHAIRPERSON MILLER:  They had some10

input with respect to what kind of uses were11

going to be there or --12

MR. WILLOCK:  Yes.13

CHAIRPERSON MILLER:  Yes.  Okay.14

Great.  Anything else?  All right.  Thank you15

very much.16

MR. WILLOCK:  Thank you.17

MR. AVITABILE:  And now, Peter,18

why don't you walk us through the -- the19

project and the areas of relief?20

MR. WINEBRENNER:  Again, for the21

record, Peter Winebrenner with Hord, Coplan,22
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Macht.1

Now, if you'll direct your2

attention to the boards, the top drawing and3

bottom drawing on the left board.  Just to4

orient you, the project is located on a block5

bound by New Jersey Avenue, L Street to the6

south, Pierce to the north and 1st Street,7

N.W. to the east.8

The design locates the building to9

the western edge of the site.  The school10

occupies a portion of the site that is around11

the corner of Pierce and New Jersey.  The12

cafeteria anchors the eastern edge of that.13

The rest of the school building continues14

along the street and down at the far south15

corner of New Jersey where L Street is where16

the public library is located and the17

gymnasium which constitutes the majority of18

the community rec centers then anchors the19

southeast end of the building.20

These two facilities, the rec21

center and the library share a common entrance22
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off of L Street in addition to some shared1

functions that they -- they use in that2

central area.3

This main school entrance is off4

of New Jersey up along -- near Pierce Street5

and a secondary school entrance which is a6

requirement of the project is located further7

along Pierce Street between the school and the8

cafeteria.9

The courtyard, a three-sided10

courtyard, is created bound by the building.11

The innermost area is the play area for the12

smallest children.  That's a fenced play area.13

Outside of that is a paved play for basketball14

and such as well as some informal grass space15

and then the eastern end of the site is16

dominated by the multipurpose play fields as17

well as a portion of the parking located off18

of L Street.19

I believe regarding parking that's20

where our predominant relief is requested.21

Because of the -- the tight site and the22
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amount of program we're trying to get onto the1

site including play fields which as you know2

take up a fair amount of real estate, you just3

can't compress those, we were only able to get4

17 parking spaces of our required 59 -- 595

parking spaces.6

Therefore, we looked for7

additional property that is owned by the8

District just south of our site to accommodate9

the remaining parking spaces, the remaining 4210

spaces here.  We believe this is a -- a very11

safe and efficient use of the property.  It's12

certainly not advisable to move the fields13

across the street for the children would have14

to cross there.  So, parking seemed to be the15

most logical use.  16

These are staff parking spaces.17

The 17 we have here will be primarily used by18

the library and rec center which is on the19

same side of L Street as the parking.  So, the20

staff would be the ones that would primarily21

be crossing L Street just typically twice a22
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day in the morning and afternoon as they come1

and -- and go.2

We believe it results in a better3

design for the facility.  As I said, more4

efficient as well as creates the best use of5

the property we have, the main property and as6

I said, I believe it's reasonable, convenient7

and safe for -- for the users.8

Lastly, we do not believe that9

this will adversely affect neighboring10

properties.  In fact, Southern Baptist will11

benefit from this additional parking on12

Sundays.  They will be able to use it when the13

school is not.  So, it's -- it's actually the14

adjacent -- one of the adjacent property15

owners and not adversely affecting them.16

MR. AVITABILE:  Now, for the17

record, Peter, I'd like to ask you a couple of18

questions about the -- the roof structure just19

to make sure we get your testimony on the20

record.21

MR. WINEBRENNER:  Sure.  Sure.22
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MR. AVITABILE:  First, if you --1

if you could discuss just very briefly where2

-- what roof structures are located on the3

roof and -- and essentially what's going on up4

there.5

MR. WINEBRENNER:  Absolutely.  On6

the three-dimensional drawing at the top, you7

can see there are four mechanical roof top8

units serving the school facility.  Two on the9

volume south of this entry and then two more10

along the Pierce Street.  Those are set back11

located actually in the mid-corridor of the --12

of the building where the structure is -- is13

most sufficient to support those and actually14

allows for even distribution of the air from15

that location.  16

Their -- their height is about 8½17

feet.  They're set approximately 35 feet off18

of the -- this -- the New Jersey edge.  They19

require a certain free air space around them20

for ventilation.  So, any -- any potential21

screening would have to be pulled forward of22
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those units closer to New Jersey and would be1

higher and, therefore, actually more of a2

visible impediment.3

Furthermore, the -- as you can4

see, we have extensive green roofs on the5

project.  That is in addition to, you know,6

being good sustainable practice, this is7

actually one of the keys for us achieving LEED8

certification for this project which is a --9

a mandate by the District and the amount of10

surface area dedicated to green roof is -- is11

a critical issue here.12

If we were to add screens, we13

would have to reduce the amount of surface14

area that -- for that green roof between the15

screen and the -- the units as we pulled them16

forward and that would put us below the17

threshold for the green roof minimum that18

would get us that -- those points we're19

counting on for the LEED.  So, there is20

actually an adverse affect on not just the21

design, but also our ability to potentially22
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get LEED certification on this job.  So,1

that's sort of one of the other reasons.2

Finally, to -- to consider putting3

up a major screen around all four of those4

units would -- would adversely affect the5

overall design which is very much about two6

distinct volumes separated by these glass7

pieces in between and to have a -- a screen8

traverse across the entire roof including that9

gasket with would we believe adversely affect10

the design.11

MR. AVITABILE:  Great.  Thank you.12

COMMISSIONER TURNBULL:  To what13

level of LEED certification are you going14

toward?15

MR. WINEBRENNER:  This is a LEED16

for schools which is a new designation.  It's17

a comparable to approximate LEED silver for18

your new construction, but there's a specific19

rating system for schools now.20

COMMISSIONER TURNBULL:  Okay.21

MR. WINEBRENNER:  We're seeking22
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basic certification for LEED for schools.1

COMMISSIONER TURNBULL:  Thank you.2

MR. WINEBRENNER:  Um-hum.3

CHAIRPERSON MILLER:  Okay.  Not4

being an architect, this is probably going to5

be a very basic question, but the mechanical6

units that aren't set back from -- that are7

set back from the court, what is in the court?8

MR. WINEBRENNER:  In here?9

CHAIRPERSON MILLER:  Yes.10

MR. WINEBRENNER:  That's the play11

area.  12

CHAIRPERSON MILLER:  Wait.  Let me13

see.  Where are you pointing?14

MR. WINEBRENNER:  Are you talking15

about this area, ma'am?16

CHAIRPERSON MILLER:  We're talking17

about, you know, where the units are not set18

back.  Where they're set back not -- where19

they're close to the court wall.20

MR. AVITABILE:  I think they're21

talking about the stairway enclosure.  The one22
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that's kind of on the --1

CHAIRPERSON MILLER:  The stairway2

enclosure.  Okay.3

MR. WINEBRENNER:  Right there.4

Okay.  There's a -- we're -- in order to get5

access to the roof, we need to bring one of6

the stairs up to the roof level.  A roof7

ladder or ship's ladder wouldn't be sufficient8

and actually, that one was suggested through9

conversations with CFA as the most logical one10

to bring up.  It is set back from the major11

street.  It -- it allows us to service that12

roof as well as get over to the -- the13

adjacent roofs and -- and such.  So --14

CHAIRPERSON MILLER:  Okay.  So,15

the court is where the stair is?  Is that16

where the court is?17

MR. WINEBRENNER:  The -- the stair18

-- the stair is along the exterior wall that19

faces the interior courtyard.  That's correct20

and actually, I don't know whether you have21

the -- it's Exhibit 29 Tab C or Tab B.  My22
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apologies and sheet numbers -- let me just --1

I think this will help answer your question.2

So, bear with me.  Sheets -- page 15 which is3

labeled aerial -- aerial from the northeast.4

It's again Exhibit 29 Tab B and page 15.  It's5

one of the perspectives labeled aerial from6

the northeast.7

It shows a view from the northeast8

looking into that courtyard and you can see9

the wall in question and the stair tower and10

how it extends above the roof or the -- the11

edge of the roof and lines up with the -- the12

stairway itself which is that glazing area and13

that fronts the playgrounds.  14

I'm not sure if that addresses15

your question, but as I hear it, I think that16

may be -- is that --17

CHAIRPERSON MILLER:  Right.  I18

just wanted to see visually what they were set19

back from.20

MR. WINEBRENNER:  Got ya.21

CHAIRPERSON MILLER:  Okay.  22
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MR. WINEBRENNER:  Does that help?1

COMMISSIONER TURNBULL:  So, the2

separate rooftop units, are you feeding -- do3

you have just one mechanical room?  Do you4

have two mechanical rooms or --5

MR. WINEBRENNER:  Primary6

mechanical space is located in the basement7

level below the cafeteria and it's feeding --8

that -- that's where the -- any -- any9

centralized feeds is coming from that10

location.11

COMMISSIONER TURNBULL:  Okay.  12

CHAIRPERSON MILLER:  Okay.  Any13

other questions?  Any other witnesses?14

MR. AVITABILE:  No, that's it I15

think.  You know, just to kind summarize and16

bring this all together, we appreciate you17

listening to our request to amend our areas of18

relief to include the roof structure request.19

You know, as Jason testified, the20

project is on an expedited time line so that21

we can insure that it will be open and22
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available to students by the start of the1

school year in fall 2009 and, of course, the2

quandary we're in unlike a traditional3

commercial development where if you're4

delayed, you're delayed and just open a month5

or two later, if we're not open by that point,6

you loose the ability to use the school for7

that academic year.  So, it's critical that we8

remain on schedule.9

And so, therefore, given that10

there are no parties or persons in opposition11

and based on the full record before you as12

we've discussed further tonight -- today, we13

would request that the Board, if it's so14

inclined, grant us a bench decision and issue15

a summary order.16

Thank you.17

CHAIRPERSON MILLER:  We haven't18

heard from Office of Planning yet.19

MR. AVITABILE:  Of course.20

CHAIRPERSON MILLER:  You'll still21

have an opportunity to say more.  Okay.  Ms.22
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Roberts.1

MS. BROWN-ROBERTS:  Good morning,2

Madam Chairman and Members of the Board.  I'm3

Maxine Brown-Roberts representing the Office4

of the Planning.5

And I think I'll just get to the6

issue of the roof enclosure.  Because we did7

not notice that because we were sort of8

concentrating on the parking, it was not part9

of the application, so, we did not notice that10

and so, it was just brought to my attention11

this morning.12

Regarding the interpretation for13

the wall -- exterior wall, I think that is14

something that the Office of Planning has15

always supported.  That is an exterior wall16

and we've always -- that's how we've always17

interpreted that.18

We would support the special19

exception for the multiple enclosures.  I20

think that the location is dictated by the21

facilities that they serve and that they --22
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they would better facilitate the inclusion of1

the green roof at the site.2

We also think that it is --3

visually, it will be better because of the4

shape of the building if you're -- than if5

you're to have one full enclosure and so, we6

don't have an problems with that.7

Again, regarding the stair8

enclosure that doesn't have that setback, you9

know, as -- from -- recently we've been saying10

that we also believe it should be a variance.11

I think that they would be able to meet the12

variance test for that --13

CHAIRPERSON MILLER:  I'm sorry.14

Could you repeat that?  What are you saying15

should be a variance?16

MS. BROWN-ROBERTS:  We've all -- I17

think it's -- no, I think they -- the setback,18

the stair enclosure is not set back.  So, that19

-- that would need to have the special20

exception -- I'm sorry, the special exception21

also added to that and I think we do -- we22
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would support that because of the location of1

the stairs and it is a necessary feature for2

getting to the roof and so, we don't have a3

problem with that.4

Regarding the parking, the5

requirement is for 57 parking spaces and 176

will be provided on site and 42 at the off-7

site location.  Section 2116.5 allows for some8

deviation from that and for these spaces to be9

located off-site.10

As stated in our report, we've11

gone through all the facets of the requirement12

and I think that they do meet all those13

requirement and we do think that it is a14

better location than trying to locate it on15

site and, therefore, the Office of Planning16

recommends approval of all the special17

exceptions requested.18

Thank you, Madam Chair.19

CHAIRPERSON MILLER:  Thank you.20

Any questions?21

MEMBER WALKER:  Ms. Roberts, I22



73

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

just have a question about your calculation of1

the required -- the parking spaces required2

for the library in that it is a 5,000-square-3

foot facility.  Why is that only three spaces4

are required?5

MS. BROWN-ROBERTS:  I think in the6

zoning requirement it says for full-service7

neighborhood library the -- it's -- for 5,0008

square, it's one per 1,000 square feet.9

MEMBER WALKER:  So, why isn't it10

five spaces?11

MS. BROWN-ROBERTS:  I think it's12

-- just a minute.  I think it's after -- I'm13

thinking maybe this one that has after 2,00014

or -- 2,000 square feet, that's when the15

parking requirement kicks in and so, the16

requirement is actually for the 3,000 -- for17

3,000 of that 5,000.  Is it okay this way?18

MEMBER WALKER:  Thank you.19

MS. BROWN-ROBERTS:  Okay.  20

CHAIRPERSON MILLER:  Any other21

questions?22
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I assume the Applicant has a copy1

of the Office of Planning report?2

MR. AVITABILE:  We do and we thank3

them very much.4

CHAIRPERSON MILLER:  No questions.5

MR. AVITABILE:  No questions.6

CHAIRPERSON MILLER:  Okay.  I7

think I asked before whether someone was here8

from the ANC, but in the event someone is9

since I asked, indicate so.  Okay.  No one is10

indicating that.11

Is there anybody here who wishes12

to testify in support of this application?13

You don't have to, but if you'd like to.14

Okay.  15

Anybody in opposition?  16

Okay.  Then I think -- are there17

other questions from Board Members?  18

All right.  Then we're ready for19

any closing remarks you might have.20

MR. AVITABILE:  I think I jumped21

the gun and already stated them.  22



75

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Just that we appreciate your time1

and listening to our request and again, we2

would if you're so inclined request the bench3

decision and summary order that we can keep4

moving this along.5

Thank you very much.6

CHAIRPERSON MILLER:  I just want7

to ask you about the 411 relief.8

MR. AVITABILE:  Yes.9

CHAIRPERSON MILLER:  You asked us10

to amend it with respect to the enclosure or11

having multiple enclosure -- separate12

enclosures instead of one around all the13

units.  Correct?14

MR. AVITABILE:  That's correct.15

CHAIRPERSON MILLER:  And then was16

that the only relief originally that you asked17

for under 411?18

MR. AVITABILE:  That was -- the19

way the regulation is written, 411.1120

essentially gives the Board the power to21

approve as a special exception the location,22
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design, number and all other aspects of roof1

structure.  So, it's kind of a once you're in2

411, the Board approves the entire roof plan3

and so, I -- based on the discussion I think4

we've have, we would also -- deferring to your5

understanding of the regulations, we would6

want to amend it to include relief for that7

setback of that one stair enclosure that isn't8

set back from that wall.9

So, it would be for the multiple10

roof structures without a single enclosure and11

for that one roof structure that's fronting on12

that court to also not be set back.13

But, essentially, 411 is an14

approval of the roof plan.15

CHAIRPERSON MILLER:  So, but --16

and I did want to clarify that you would like17

us -- if you would like us to add the setback18

relief, in that I don't recall but I don't19

believe that we have definitely ruled on that20

exterior wall question on an interior area and21

so, I guess I'm not prepared to say that -- we22
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would have to discuss whether we would be --1

we're not requiring it per se unless the Board2

decides to require it.  We can't require it3

anyway.  It's self-certified.4

So, you would be making the5

decision whether you want to add it in event6

that you wouldn't want to be sent back here in7

the event the Zoning Administrator decided it8

a different way.9

MR. AVITABILE:  Yes, I think as a10

matter of prudence we would be happy to11

include that as part of our request.12

CHAIRPERSON MILLER:  Okay.  Any13

other questions?  Okay.  Okay.  14

I get the sense that the Board is15

ready to deliberate today, that we understand16

the time constraints and I think that this is17

a fairly straightforward case until we got to18

the little wrinkle on the roof structures, but19

we can deal with that.20

Okay.  Does anybody want to start21

out with this?  Otherwise, I'll start.22
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Okay.  I mean the accessory1

parking lot issue I just think that is2

extremely self-evident.  It's a result of good3

planning in this case.  They have the two4

pieces of property across the street and they5

have shown that it's actually safer for the6

children and more efficient and they have --7

a ball field is a very large area and it makes8

all the sense in the world to have all the9

community uses in one area and parking across10

the street.  Plus, the parking also serves the11

church which is next door which is a plus for12

a neighbor as opposed to an adverse impact.13

The Office of Planning did go14

through very thoroughly the elements under15

2116 which allows this by special exception16

and they are providing I should say some17

parking on the site, but as much as they could18

fit which would have been 17 spaces.19

As I said under 2116.6, the20

location of required parking spaces elsewhere21

on the same lot or on another lot which would22
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be the other lot would result in more1

efficient use of land, better design,2

landscaping, safe ingress or egress and less3

adverse impact on neighboring property.  I4

think that it meets all those requirements.5

At 2116.7, when the accessory6

parking spaces are to be located elsewhere7

than on the lot upon which the building or8

structure they're intended to serve is9

located, the parking on adjacent lots or lots10

separated only by an alley from the lot upon11

which the building or structure is located12

shall be preferred and there is no alley for13

that.  14

At 2116.8, the accessory parking15

spaces shall be located so as to furnish16

reasonable and convenient parking facilities17

for the occupants or guests of the building or18

structures that they are designed to serve.19

They clearly do.  They're right across the20

street and Office of Planning has indicated21

there's a pedestrian walkway that's also22
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proposed to assist the pedestrians going1

between the building and the parking lot.2

And Office of Planning doesn't3

recommend any conditions.  I don't think there4

need to be any conditions here as well.  With5

respect to the accessory parking lot, it's6

really very simple and very efficiently7

designed I think.8

Does anybody have a comment on the9

accessory parking lot?10

COMMISSIONER TURNBULL:  Just to11

concur with you, Madam Chair.  I think you've12

hit all the significant points that relate to13

that.  14

I would just add that of all of15

the locations nearby that you could put a16

parking lot, this area is probably the one17

that makes the best nexus to the most18

important uses which would be the library and19

the rec center and I guess I would go back and20

although the library in theory only needs21

three spaces, I think Ms. Walker was hinting22
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at gee, you'd think the library would have1

more and I think the parking lot where it is2

there satisfies that kind of relationship,3

too.  4

I think as I said there is a nexus5

of all the ancillary spaces around the6

building which where you -- where you could7

locate a parking lot.  This makes sense.8

CHAIRPERSON MILLER:  Plus those9

parking spaces, yes, they're part of the10

larger lot.  So, that, for instance, when11

schools not in session or whatever, the12

library would have use of all those spaces as13

well.14

COMMISSIONER TURNBULL:15

Absolutely.16

CHAIRPERSON MILLER:  Yes.17

COMMISSIONER TURNBULL:  And I18

think the other aspect is that the church can19

have use of them on Sunday.  I don't know if20

there's an MOU or MOA or something better21

that's some kind of an agreement, but I think22
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that's very -- that's very commendable also.1

CHAIRPERSON MILLER:  Okay.  Any2

other questions?3

VICE CHAIRPERSON LOUD:  I agree,4

Madam Chair, Mr. Turnbull.5

CHAIRPERSON MILLER:  Oh, I'm6

sorry.  Go right ahead.7

VICE CHAIRPERSON LOUD:  I'll be8

supporting it as well.  9

I think it meets the requirements10

of Section 2116.6 which you alluded to.  It11

does not appear that there's enough room on12

site for the parking particularly since13

they're going to be offering play fields for14

young people.  I think Mr. Winebrenner15

testified to.16

And we'll note, of course, that17

the ANC was presented with the proposal not18

once, but twice and they were supportive of19

it.  I think 9-0 was their vote March 12th.20

It just looks like a good all21

around project and while I wish I would have22
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had just a slight bit more time to review the1

roof structure proposals under consideration,2

it does appear that the setback -- at least,3

I believe in one case that we've had,4

Washington Hotel, Whayne Quin made the5

argument that an interior court wall would not6

require the set back.  Similar to, I think,7

the argument being made here.8

Again, would have liked a little9

more time to take a look at it, but I'm fully10

supportive of the project and hope that we'll11

be voting approval today.12

MEMBER DETTMAN:  I'll sort of13

associate myself with Mr. Loud's comment in14

terms of his support for the project.  It's a15

really incredible project and the design is16

stellar as well.17

Just to address the setback issue18

real quick and possibly just sort of buttress19

my argument in term's of whether or not this20

is an exterior wall or an interior wall, two21

projects actually come to -- three projects.22
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One is the Hotel Washington case.  1

Another one is a recent case that2

the Board decided for special exception relief3

which was Jemal's TP LLC up in Tacoma Park.4

It was two buildings.  Two walls abutted a5

street.  Two walls sort of abutted an interior6

parking space.  We provided setback relief7

from those two walls that abutted the parking,8

the interior parking space.9

And finally, just to sort of read10

from -- I conveniently have the Kalorama11

Citizens Association case here and just to12

read, it says that the term exterior walls has13

been interpreted more broadly under the Zoning14

Regulations to include a wall setback from the15

property line that abuts a yard or court.  It16

has not been interpreted to apply to a side17

wall constructed on the lot line which18

basically is a party wall.19

So, I think in the Kalorama case,20

it states very clearly that under the Zoning21

Regulations it's sort of a broader term and22
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not just applied to well, does it abut a1

public street or right-of-way, but a wall2

that's set back from a lot line that abuts a3

yard or court.4

CHAIRPERSON MILLER:  Thank you.5

Yes, and I -- it's good to have that in front6

of us now because I just wanted -- I wanted to7

review a little bit how we had dealt with this8

issue and Mr. Dettman is correct that actually9

we have treated it as an exterior wall under10

the Zoning Regulations.  11

Now, as far as the Height Act12

goes, that's a different issue, but we're13

talking here only under the Zoning14

Regulations.  15

So, I think it is appropriate that16

that relief was added in this case and I think17

that the Applicant's made a strong argument18

for relief with respect to the setback and19

with respect to the enclosure issue and that20

-- the enclosure issue stems from 411.3 that21

says all penthouses and mechanical equipment22
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shall be placed in one enclosure and just1

looking at this picture, that would really be2

quite impracticable and wouldn't serve any3

positive purpose.  4

So, anyway and they made the5

argument as well with respect to why they6

can't be as far set back from the courtyard as7

the regs would require.  I think part of that8

argument went to also the green roof and the9

LEED certification as well as other aspects.10

Do you have any comments on that?11

Any comments?  Any other comments on this12

application?  Okay.  Then do we have a motion?13

VICE CHAIRPERSON LOUD:  Madam14

Chair, I'd like to move for approval of15

Application Number 17776, Walker-Jones School16

and Recreational Center for special exception17

relief for off-site parking under Section18

2116.1 and those that follow as well as19

Section 411 roof structure relief.20

COMMISSIONER TURNBULL:  Second.21

CHAIRPERSON MILLER:  Further22
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deliberation?  All those in favor say aye.1

(Ayes.)2

CHAIRPERSON MILLER:  All those3

opposed?  All those abstaining?  And would you4

call the vote please?5

MS. BAILEY:  The vote is recorded6

as 5-0-0 to grant the application.  The motion7

was made by Mr. Loud.  Seconded by Mr.8

Turnbull.  Mrs. Walker, Mr. Dettman and Mrs.9

Miller support the motion.10

CHAIRPERSON MILLER:  Thank you and11

this can be a summary order as there's no12

party in opposition.13

MR. AVITABILE:  Thank you very14

much.15

CHAIRPERSON MILLER:  Thank you.16

The Board's going to take a quick break while17

this party disassembles everything and then18

the other party can come to the table.  We're19

going to take about a five to ten-minute20

break.21

(Whereupon, at 11:11 a.m., off the22
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record until 11:20 a.m.)1

CHAIRPERSON MILLER:  Okay.  We're2

back on the record.  Would you call the next3

case please, Ms. Bailey?4

MS. BAILEY:  Madam Chair, that's5

Application Number 17755 of Mt. Lebanon6

Baptist Church pursuant to 11 DCMR 3104.1 and7

3103.2 for a variance to allow an increase in8

the number of units within an existing9

apartment house under Subsection 401.11 and10

special exception to establish a community11

service center under Section 334.  The12

property's zoned R-4.  It's located at 22513

Morgan Street, N.W., Square 555, Lot 150.14

There is a request for party15

status in this case as a preliminary matter.16

CHAIRPERSON MILLER:  Okay.  Is Mr.17

-- no -- yes, Mulhovo here please?  That is18

the request for party status by I think it's19

Mr. Helder Mulhovo.  Okay.  Okay.  Well, I20

will note for the record that he filed a party21

status application and that he indicated they22
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lived within 150 feet of the property and was1

worried about traffic and parking problems,2

loitering and negative impact on his property.3

Since he is not here as far as I4

can tell, what we will do is treat this as5

testimony in the record.  So, party status6

would be denied because to have party status7

you need to participate in the proceeding and8

he's not here to participate.9

Is that the consensus of the10

Board?  Okay.  11

Why don't you identify yourselves12

for the record please?13

MR. BELLO:  Madam Chair, Board14

Members, Toye Bello.  I'm here to represent15

Mt. Lebanon Baptist Church in the application16

before you.17

I was to take a moment to reveal18

the members of the team.  Introduce themselves19

for the record.20

PASTOR EDMONDS:  My name is H.21

Lionel Edmonds.  I'm the Senior Minister of22
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Mt. Lebanon Baptist Church.  Good morning.1

MS. CONSTANT:  My name is Sarah2

Constant.  I'm a consultant to Mt. Lebanon3

Baptist Church and Mt. Lebanon CDC.4

MR. THOMAS:  My name -- my name is5

Tommie Thomas and I'm the project architect6

for the Mt. Lebanon Baptist Church.7

CHAIRPERSON MILLER:  Okay.8

Welcome.  Mr. Bello.9

MR. BELLO:  Thank you.  As the10

Board already knows, I think, that the11

application that we have before you seeks12

relief in two areas of the Zoning Regulations,13

a special exception to allow the establishment14

of a community service center and the15

underlying R-4 zone of the subject property16

and an area variance to allow the increase in17

the number of units within the pre-5818

apartment building.19

I'd like to ask the indulgence of20

the Board to stand on the record because we21

believe that we've documented quite adequately22
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how we comply with the standards for both1

reliefs that we seek other than to summarize2

our case and to answer questions that the3

Board may have.4

If the Board would indulgence5

that, we would like to just go forward and6

summarize all we have.7

CHAIRPERSON MILLER:  Sure.  Why8

don't you summarize and I'm sure the Board has9

questions.10

MR. BELLO:  Okay.  Our application11

6 special exception under Section 334.1 which12

is the section that allows the Board to grant13

special exception to establish a community14

service center in an R-4 Zone District.15

This request has four provisions16

that needs to be complied with.  I believe17

that we've outlined how we comply with those18

provisions.  19

I want to begin by stating for the20

record that a use permitted by special21

exception in the underlying R-4 Zone which22
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meets the -- the provisions set forth under1

that section is a compatible use in the2

underlying zone.3

The section's -- the provisions4

that we -- that we seek compliance with are as5

follows.  Under Section 334.2, a community6

service center shall be located so that it is7

not likely to be objectionable to the8

neighboring properties because of noise or9

other objectionable conditions.10

The proposed job training center11

here is located on a very large lot.  It is12

the largest lot in the square in which it13

belongs.  We've made an argument that the14

property's abutted on two sides by public15

alleys.  So, any potential noise or16

objectionable conditions are buffered by the17

very location of the property.18

Section 334.3 states no structural19

changes shall be made except those required by20

other municipal laws or regulations.  The only21

structural alteration that we making or22
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propose to make to this building is that which1

requires compliance with the building codes2

and it's accessibility requirement.  Other3

than that, the proposal is to restructure and4

reconfigure the interior of this building and5

that's the limit of the work.6

Section 33 --7

CHAIRPERSON MILLER:  I have a8

question on that.  Are you -- on 334.3, you're9

distinguishing between external structural10

changes and internal changes?  Interior11

changes?12

MR. BELLO:  Well, I'm taking that13

it encompasses both.  This building has been14

vacant and unoccupied for upwards of 15 years.15

In its present condition, it is gutted and in16

order to comply with the building codes,17

egress and accessibility requirements, the18

building would have to be reconfigured.  So,19

the scope of construction here is limited to20

that which is necessary to meet and comply21

with other municipal codes.22
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CHAIRPERSON MILLER:  Okay.  I mean1

just -- and it kind of goes into the next area2

of relief, you know, with the number of units.3

But, I just wasn't clear of the condition and4

then the changes that you were making.  So,5

but the structural changes that you're -- that6

the Applicant is making would be to establish7

the units?8

MR. BELLO:  Well, it's twofold.9

One would be to establish the community10

service center in the basement on the first11

floor of the building and then the upper two12

-- three floors to be reconfigured for13

purposes of the six unit apartment.14

CHAIRPERSON MILLER:  Okay.  So,15

it's all gutted and this is all an empty area16

to be configured however.  Is that -- you'd17

have to configure it someway.18

MR. BELLO:  That's correct.19

CHAIRPERSON MILLER:  Okay.  20

MR. BELLO:  Yes.  Section 334.421

states that the use shall be reasonably22
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necessary or convenient to the neighborhood in1

which the proposed -- it is proposed to be2

located.3

Mt. Lebanon Church has been4

serving this community for upwards of 455

years.  Pastor Edmonds actually lives on this6

street.7

Through the collaborative work and8

effort of the Washington Interfaith Network9

and Mr. Lebanon Church, this neighborhood has10

been identified as a target community for11

necessity of this kind of community service12

center.  So, we believe that it is necessary13

and is convenient because it's designed to14

serve the community within which the service15

center is located.16

Section 334.5, a community service17

center shall not organized for profit and no18

part of its net income shall inhere to the19

benefit of any private shareholder or20

individual.21

Mt. Lebanon Baptist Church has22
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formed a community development corporation1

that is undergoing an application for2

nonprofit status and the community development3

corporation will be run in this community4

service center in the apartments.5

CHAIRPERSON MILLER:  Can I ask you6

about that?  How long does it take to get the7

nonprofit status?  It's pending is what you8

say in the application.  Right?9

MR. BELLO:  Yes, the application10

is in-process.  I might add that in the event11

that the Board approves this application which12

we hope that that happens, a certificate of13

occupancy will not be issued without that14

status being in place.15

CHAIRPERSON MILLER:  Is it a long16

process?  I mean why -- how long is it?  I'm17

just trying to get an idea of what -- why it's18

even an issue.19

MR. BELLO:  I'm really not an20

expert in the -- such application.  I think21

I'll defer to Sarah to answer that.22
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MS. CONSTANT:  The application1

process, it get submitted to the IRS and it2

gets assigned an agent and the agent reviews3

it and that's the process that it's in now.4

It's under review with the agent.5

From that point, it can take 306

days to 180 days just to pay on the number of7

issues and conditions that are out there on8

the project -- on the their review of the9

material submitted.10

CHAIRPERSON MILLER:  Okay.  And11

just for the record, do you know when it was12

submitted?13

MS. CONSTANT:  It was submitted --14

I believe it was submitted 45 days ago or so.15

CHAIRPERSON MILLER:  Okay.  Thank16

you.17

MR. BELLO:  The second area of18

relief that we're requesting is an area19

variance, sorry, is an area variance to allow20

what appears to be an increase in the number21

of units preexisting in the pre-58 apartment22
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building.1

I think we've submitted records to2

the effect that we believe that the building3

was constructed as a six-unit building.  Even4

though, as of 1985, for some inexplicable5

reason, the certificate of occupancy indicates6

four units.  But, we've submitted to the7

record a 1961 certificate of occupancy showing8

all floors of the building being devoted to an9

apartment house use and each floor was10

identical in the number of units and layout11

which confirms that there were six units in12

the building even prior to May 12, 1958.13

Nevertheless, we are going forward14

and requesting the relief just to be on the15

safe side and the test for relief here in an16

area variance is threefold as the Board knows.17

One is by virtue of uniqueness of property.18

The other is by virtue of peculiar and19

exceptional practical difficulty imposed upon20

the owner and the third is no substantial21

detriments, public good if the variance were22
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to be granted.1

The uniqueness of property here is2

with respect to the size of the property.  I3

think we've documented on the record that this4

was perhaps the last of the subdivisions in5

this square and that compared to the size of6

other lots within the square which are limited7

to about 1800 square feet or less, this lot is8

4,000 square feet in size.  So, it is9

definitely out of place for its underlying10

zone.11

Secondly, the property was12

developed from inception as an apartment13

house.  Six unit as we believe and the14

practical difficulty in the second test for15

the owner is that the funding for this program16

and for this project is coming through the17

Department of Housing and Community18

Development and that program requires that at19

least the project have five or more units20

within the building that the application is21

being made for.22
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So, the peculiar and exceptional1

practical difficulty to the owner would be2

that they would not qualify for this funding3

and would probably not have the resources to4

bring back this building into full use.5

There is no substantial detriment6

to public good of the zone plan because the7

zone plan does permit an apartment house use8

in the R-4 Zone.9

That would be the extent of the10

application compliance standards.11

CHAIRPERSON MILLER:  Okay.  I'm12

sure that the board has questions.13

I have a couple.  One is with14

respect to if the building, in fact, did have15

six apartments previously, is it your position16

that you wouldn't need a variance in this17

case?18

MR. BELLO:  Technically, yes, we19

would not.  But, this is a self-certification,20

self-certified application and we simply did21

not want to take that chance of getting into22
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any dispute with the Zoning Administrator with1

respect to the records that we have, but --2

 CHAIRPERSON MILLER:  Well, let's3

look at the variance then because the way I4

read the variance test is that the practical5

difficulty needs to arise out of the6

exceptional condition.7

MR. BELLO:  Yes.8

CHAIRPERSON MILLER:  And if the9

exceptional condition is that this is a very10

large lot, I don't see that the practical11

difficulty arises out of that.12

MR. BELLO:  Well, understanding of13

the -- first of all, there's no opportunity14

for expansion of the lot size.  That's one.15

Because everything around the property is16

already improved.17

CHAIRPERSON MILLER:  Is that your18

exceptional condition?19

MR. BELLO:  Well, that is -- that20

is the practical difficulty to the owner.  I21

mean if -- and not only that.  I would add22
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that prior to the adoption of the amendment to1

the Zoning Regulations in recent times2

creating this Section 401.11 this project3

would have gone forward as a matter of right4

and the project was in substantial planning5

stage prior to the adoption of that section.6

CHAIRPERSON MILLER:  Where was it?7

Did it have any -- didn't have any approval by8

DCRA yet.  Did it?9

MR. BELLO:  The project was not10

progressed enough to the point of applying for11

a building permit and we were actually putting12

together paperwork to file the special13

exception here because the proposal was always14

to have a mixed-use building and establish a15

community service center.  So, we had to16

adjust our application mid-stream to include17

this relief.18

CHAIRPERSON MILLER:  Can you19

explain?  I know there are sometimes other20

processes that go on other than zoning, you21

know, with respect to nonprofit applications.22
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Like they need to get funding from somewhere1

or whatever.  Is that what you're referring to2

with respect to already in process and perhaps3

we can -- we should turn to a witness maybe.4

MR. BELLO:  Right.  I should --5

well, and I should have Sarah speak to that.6

I believe the application was in process.7

MS. CONSTANT:  We did.  I'm not8

sure exactly the time line of the change in9

the Zoning Regulation, but we have been under10

contract with Mt. Lebanon CDC and Church for11

more than a year and this whole effect since12

-- we began meeting in the winter of 2007,13

submitted our first financing application in14

the summer of 2007 to DHCD, was selected for15

underwriting in -- further underwriting in16

August of 2007 and began that process and I17

think our zoning application followed18

initially in November of 2007.19

MR. BELLO:  And for the record, I20

believe the new section was adopted in June of21

2007.22
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CHAIRPERSON MILLER:  Is the1

financing what -- you're saying we.  You're2

representing the church?3

MS. CONSTANT:  The church and the4

CDC.  Yes.  The church is the owner of the5

building.  The CDC is going to be the6

developer of the site.  Yes, and so, we7

procured financing and they had procured prior8

to bringing us on board a Neighborhood9

Investment Fund Grant from the Deputy Mayor's10

office to assist them with their feasibility11

work on the site and to determine the final12

program.13

So, it's been -- it's in a NIF,14

Neighborhood Investment Fund target area for15

the District of Columbia and it's received NIF16

funding for the project.17

CHAIRPERSON MILLER:  Okay.  Could18

you just be a little bit slower?  You had to19

go to the Deputy Mayor of Economic Development20

for financing or approval or --21

MS. CONSTANT:  Yes.22
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CHAIRPERSON MILLER:  Okay.  And1

you've done that already?2

MS. CONSTANT:  Yes, that was3

actually done before we were engaged as a4

consultant.  They had their initial5

predevelopment award from the Deputy Mayor's6

Office.7

CHAIRPERSON MILLER:  And when was8

that?9

MS. CONSTANT:  It was in the fall10

of 2006.  Is that correct, Pastor?  Yes.11

CHAIRPERSON MILLER:  Okay.  So,12

these plans were somewhat in place in order to13

get this kind of financing and approval by the14

D.C. Government in 2006.15

MS. CONSTANT:  Yes.16

CHAIRPERSON MILLER:  Which is17

before the enactment of the amendment to the18

Zoning Regulations.  Okay.  So, there's that19

and what was the step before that or after20

that for financing?21

MS. CONSTANT:  They received the22
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original NIF award and then they went out and1

they hired a consultant to help them develop2

the development program and an architect to --3

to continue that piece.  We did a feasibility4

study.  We looked at the -- the development of5

the project and then we put together financing6

applications to the District of Columbia DHCD,7

Department of Housing and Community8

Development, in response to that initial study9

-- feasibility study.10

CHAIRPERSON MILLER:  Did you refer11

to a NIF award or what is that?12

MS. CONSTANT:  Yes, the13

Neighborhood Investment Fund was established14

by the Deputy Mayor's Office as a way of15

supporting targeted areas for redevelopment in16

the District of Columbia.  There are -- you17

could probably speak to this better than I.18

There are nine targeted areas I believe and19

Pastor Edmonds was involved in that process.20

You ought to speak to that.21

CHAIRPERSON MILLER:  And this22



107

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

isn't just for the community center.  This is1

the whole package, the community center and2

the dwellings.  Correct?  The affordable3

housing?4

MS. CONSTANT:  Yes.5

CHAIRPERSON MILLER:  Okay.  Can6

you elaborate just a little bit more about the7

context for this concept that was approved by8

the Mayor's Office and got the NIF N-I-F?  I9

mean is it -- is it just something that you10

all conceptualized in response to some mayor's11

programs or what?  How did this come about?12

PASTOR EDMONDS:  The church has13

been serving in the District of Columbia for14

over 100 years and we've been serving in this15

particular location, Shaw, Northwest 1, for16

over 50 years the spiritual and social needs17

of the people and this project is an extension18

of what the church has already been doing in19

terms of spiritual and social uplift of the20

immediate community.21

According to the last census22
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track, this area is one of the hardest hit1

economically and educationally in the2

community.  So, we targeted this project to3

serve the educational and the work force4

issues of the community and the city awarded5

us some city funds from the Neighborhood6

Investment Grant for that purpose.7

CHAIRPERSON MILLER:  With respect8

to the affordable housing element, how did9

that come in or who do you see living there in10

particular?  And I ask this because I can see11

that the community center is really an12

outgrowth of what the church has been doing13

and now, you'll have a building and you can,14

you know, expand there.  15

The affordable housing is kind of16

a new element and so, I'm wondering --17

PASTOR EDMONDS:  Well, this is18

work-force housing which means that 80 percent19

of the average median income of the20

neighborhood will be able to afford these21

rental units.  They're rental units.  There's22
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a shortage of rental units, in particular,1

affordable rental units in our community.2

This -- the price of this -- of3

this -- of these units will afford entry level4

employees such as first-year teachers or5

firefighters or retail workers a -- a chance6

to have a place to stay near their jobs and at7

a substantial less rent than they would be8

paying in our neighborhood.9

CHAIRPERSON MILLER:  Okay.  That's10

all I have.  The microphone -- and then11

other's I'm sure will have questions.  With12

respect to the design of the building, do the13

residents have different entrances from the14

community center?15

MS. CONSTANT:  The building is16

located in a historic district.  So, the17

facade will stay largely exactly as it is.18

There will be one entryway and then once you19

go in there, it'll be a secured access up to20

the residents' units both at the front and the21

back of the building and then down to the22
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community center.  So, there will be -- there1

will be a lobby-way to which there will be a2

-- a split for access.3

CHAIRPERSON MILLER:  Okay.4

Others?5

VICE CHAIRPERSON LOUD:  Just a6

couple of questions.  Good morning.  Just a7

couple of questions.8

I'm struggling to get my arms9

around why a variance is needed in the case10

and I understand your comments, Mr. Bello,11

about proceeding with an abundance of caution.12

But, can you just walk me through?13

I've looked at 401.  I guess it's 401.11 and14

it speaks very specifically to the idea of a15

renovation or expansion that increases the16

number of dwelling units and when I look at17

the case before us, the pleadings and what18

not, on its face, it looks like in '24 the19

property was built for six units and then in20

'64 I think it was a C of O allowing occupancy21

on all three levels which had the six units.22
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Then '85, it changed to four units.  Could you1

just walk me through your analysis of why a2

variance is even in play in this case?3

Does it tie into the C of O4

somehow and if so, can you connect the two for5

me?6

MR. BELLO:  Well, our position7

after we discovered the 1961 certificate of8

occupancy really is that a variance is not9

required, but as you rightfully stated, in10

order to proceed cautiously, we did not want11

to remove this relief after we had filed it.12

The 1985 certificate of occupancy13

and the date of that certificate of occupancy14

is very important because it aligns with the15

rental accommodation law that created rent16

control at that time.17

So, rather than the notion that18

the number of units within this building were19

reduced, I believe that the owner of the20

property at that time, and this was a practice21

that was very common, if you had six units,22
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you were subject to rent control.  But, if one1

or two of those units were occupied by the2

owner or caretaker, you were exempt from rent3

control.4

I think we've attached to that5

certificate of occupancy a copy of the6

exemption application that was filed by the7

owner at that time and it was not unusual8

practice for the owner to revise the9

certificate of occupancy in order to remove10

themselves from that -- from rent control11

application.12

That's what we believe happened13

rather than a reconfiguration of the building,14

but if the Board finds it difficult to15

consider our application of the variance, then16

we will gladly remove it from our request.17

VICE CHAIRPERSON LOUD:  Well, I'm18

not prepared to go that far.  I'm still I19

guess learning some of the analytical models20

to look at, but --21

MR. BELLO:  Right.22
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VICE CHAIRPERSON LOUD:  --1

implicit I think in what you said is that the2

determination of the number of dwelling units3

ties into what the C of O says for the4

property such that even -- I looked at the5

definition of dwelling units and it doesn't6

introduce the C of O requirement at all.  It7

ties into -- I can read it, but it ties into8

separately metered provisions and things like9

that.  10

So, that, for example, I mean if11

you have a property that has six separately12

metered dwelling units in it, maybe even for13

postal purposes, six different addresses, but14

you only have four DCRA permitted C of O, does15

that mean you have four dwelling units there?16

MR. BELLO:  Yes, the legitimacy of17

your use ties to your certificate of occupancy18

and other than for a single-family dwelling,19

I believe Section 3203.1 does require that all20

of the users have a certificate of occupancy21

that encompasses the use.  In this case, it22
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would be the number of units.1

If I may spend a little time on2

explaining the impact of the adoption of3

Section 401.11 on our application, prior to4

the adoption of that section, a pre-585

apartment building could increase in number of6

units without being subject to this minimum7

lot size requirement.8

So, in fact, the adoption9

introduce a retroactive requirement to pre-5810

apartment buildings and that's essentially the11

difficulty that we have.12

VICE CHAIRPERSON LOUD:  All right.13

Let me skip forward a little bit now and14

assume that we're taking a look at the15

variance model.  If you were comply with the16

regulation, now you could basically get four17

units?  If you have to have 900 square feet of18

area for each unit and you got 4,000 total19

square feet --20

MR. BELLO:  That's correct.21

VICE CHAIRPERSON LOUD:  -- so, you22
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could pretty much get about four units.  Is1

there a practical difficulty that your team2

has encountered, and anyone of you can speak3

to it, with trying to move this project4

forward with four units as opposed to the5

proposed six?  With as much detail as you can6

provide in terms of the practical difficulty.7

Either to financing --8

MR. BELLO:  I think I'll -- yes, I9

think I'll -- we mentioned it a little earlier10

that the program under the DHCD does require11

that an application possess at least five12

units or more within that project in order to13

qualify for that funding.14

Sarah may want to speak a little15

more to that, but without that funding, I do16

not believe that the church can obtain17

financing to see this project through in any18

kind of way.19

VICE CHAIRPERSON LOUD:  And was20

that the NIF funding?21

MS. CONSTANT:  That's actually22
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DHCD, Housing Production Trust Funding or CDBG1

funding under their multifamily funding2

rounds.3

COMMISSIONER TURNBULL:  And is4

that a major source for your funding for the5

project?6

MS. CONSTANT:  It is.  It's7

providing a million dollars in funding to the8

project.9

COMMISSIONER TURNBULL:  What are10

the square foot -- what is the lot area of the11

units up on the third floor?12

MR. THOMAS:  Approximately 60013

square feet per unit.14

COMMISSIONER TURNBULL:  Six15

hundred square feet.16

MR. THOMAS:  Yes.17

COMMISSIONER TURNBULL:  Okay.18

Thank you.19

MEMBER DETTMAN:  Do we have20

anything in the record that indicates the21

agreement with DHCD and the requirement to22
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provide at least five unit and if not, is1

there something that could be submitted into2

the record?3

MS. CONSTANT:  Sure.  We don't4

have anything in the record right now, but we5

can do something.6

CHAIRPERSON MILLER:  Can you7

address the practical difficulty of providing8

five units versus six?9

MS. CONSTANT:  I don't think there10

is a -- a practical difficulty.  I mean we'd11

be looking at changing the design, but -- and,12

you know, we were trying to stack the unit and13

use the -- the front and the back.  So, the14

way the building is laid out it's almost like15

it's two separate buildings with a big16

corridor in the middle.  So, you're kind of17

crossing over the corridor and dealing with18

fire-rated walls and other code related issues19

to kind of create that third unit on that20

floor.  They work -- they work better as two21

or as four on a floor, but doing threes, you22
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don't really maximize a unit design that works1

well in that scenario.2

From a financing perspective, it's3

-- it's probably doable.4

VICE CHAIRPERSON LOUD:  The income5

derived from that sixth unit, the loss of that6

income, does not jeopardize the project or7

slow it down or --8

MS. CONSTANT:  It reduces a little9

bit of our debt service, of our ability to10

carry any debt because we are carrying a11

little bit of debt, but it does still qualify12

us for some of the DHCD financing which is an13

important financing piece here.14

VICE CHAIRPERSON LOUD:  And yet15

you've asked for six units.  So, I'm assuming16

that it's important to you for a set of17

reasons and maybe you can just elaborate on18

why six units is the goal.19

PASTOR EDMONDS:  Well, it would20

affect the church economically because we've21

already invested I would say close to $300,00022
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to $400,000 over the last ten years of church1

money in the building and we've run out of --2

we just don't have anymore money to put in the3

building.4

So, we were looking at six units5

to help us get this project going and five6

units would -- would incur a lot of additional7

weight on the church I believe.8

CHAIRPERSON MILLER:  I'm sorry.9

You're an architect.  What's your name again?10

MR. THOMAS:  Tommie Thomas.11

CHAIRPERSON MILLER:  Thomas.  Yes.12

It sounded like it would be a very inefficient13

use of space --14

MR. THOMAS:  It would be.15

CHAIRPERSON MILLER:  -- to not16

have the six.  Is that right?17

MR. THOMAS:  Yes, it would be.18

Because of having to provide that second means19

of egress to the building and once we try and20

reconfigure that -- that third floor to a21

single unit, you're going to end up with a lot22
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of wasted space.1

The building is -- the building2

itself is not conducive to that type of3

design.  It's just not.  It's not -- it's not4

-- it's -- with the party wall -- interior5

party walls within the building itself6

separation, it just makes it difficult.  You7

will just have a unit on one side of the8

building, a party wall, the stair tower --9

interior stair tower and then what are you10

going to do with this open space.  You're just11

going to open it up and make it a big old12

room.13

So, design-wise it would be14

ineffective.15

And even at -- and actually, what16

would happen is you would end up with two of17

the same type of units that you -- that are18

currently being proposed and one large unit.19

So, to maximize the investment in the property20

in order to afford the debt service, it's21

better to have that six unit because you're22
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not going to get much more for that two1

bedroom than you would if you had two separate2

and then when you look at the pricing models3

just within the DHCD, their funding, it's --4

the six unit really helps.5

CHAIRPERSON MILLER:  Go ahead.6

VICE CHAIRPERSON LOUD:  Sorry to7

do this, but one last time if Mr. Bello could8

just walk me through the analysis of why you9

don't need a variance taking a look at the10

1961 C of O which I understood you to say you11

-- even after looking at the '85 C of O, you12

thought that the '61 C of O was such that you13

wouldn't need the variance, but out of an14

abundance of caution you've decided to cover15

-- you know, cover your bases adequately.16

But, just walk me through the analysis of why17

you wouldn't need one.18

MR. BELLO:  Well, if we were to19

rely on the 1961 certificate of occupancy and20

some of the evidence that you've documented21

with respect to the number of meters -- the22
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number of gas meters, then there would1

essentially be no increase in the number of2

preexisting units within the building and --3

and those units would have predated the4

adoption of this new section and the Zoning5

Regulation.6

CHAIRPERSON MILLER:  I want to ask7

you a couple of questions on that line.  Say8

it's established that there were six dwelling9

units at one time, okay, based on the meters,10

based on that certificate of occupancy and11

then the building became gutted for some -- I12

don't know who did that, but okay.  Do we have13

an increase in dwelling units now because it14

went to zero?15

MR. BELLO:  Not -- not at all.16

CHAIRPERSON MILLER:  You know,17

where do you count from in your view under the18

regulations?  To when there ever was a certain19

amount or --20

MR. BELLO:  Well, the -- the --21

the mere gutting of a building, first of all,22
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does not remove its existence or the1

legitimacy of its certificate of occupancy2

because the building still stands.  So, if I3

have an existing apartment building at this4

point and I wanted to reconfigure it and still5

retain the same number of units, there will be6

no increase in that -- in -- in the -- in that7

building.8

CHAIRPERSON MILLER:  Also, Mr.9

Loud was looking at the definition of dwelling10

unit and that doesn't refer to certificate of11

occupancy and then you brought our attention12

to, you know, the provisions in our regs that13

talk about certificate of occupancy and that14

they're required for these dwelling units, for15

apartments.  But, could you have a dwelling16

unit that no longer had a certificate of17

occupancy? 18

I mean it sounds like, you know,19

say later on down the road you have20

certificate of occupancy for four of the21

apartments, but you didn't have them for the22
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other two.  Don't the other two still exist as1

dwelling units or not?  Do you know what I'm2

saying?3

MR. BELLO:  Well, in reality, the4

-- the other units still exist, but I think5

that you need to look at the definition of6

dwelling units in conjunction with the7

definition of apartment building or multiple8

buildings -- multiple unit building within9

that same section which defines such buildings10

as having three or more units.11

CHAIRPERSON MILLER:  I just want12

to make sure I'm looking at the regs that you13

think we should be looking at because I was14

looking at 199 which was definition of15

dwelling unit and then I was looking at 3203.216

for certificate of occupancy for apartments in17

an apartment building.18

Is there another provision you19

think we should be looking at?20

MR. BELLO:  I think point one21

would -- would state that you need a22
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certificate of occupancy for any other use1

other than a single family dwelling.2

CHAIRPERSON MILLER:  Okay.  Which3

one?  I mean I think the question I'm just4

trying to deal with again is whether a5

variance is required.  If we were to determine6

that there actually were six dwelling units in7

the building regardless of whether -- of the8

status of the certificate of occupancy.  But,9

I want to make sure I'm looking at the right10

regulation with respect --11

MR. BELLO:  Right.  Well, first of12

all, I -- I do agree with you.  You reach the13

determination that the six units existed, then14

the variance is not necessary.  If that's the15

question you're asking.16

CHAIRPERSON MILLER:  Yes, and I17

also wanted to make sure that there wasn't any18

regulation that you were referring to that we19

weren't looking at and in particular under20

certificate of occupancy.21

MR. BELLO:  Well, if -- 3203.122
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provides that except as provided under .7.8.91

no person shall use any structure, land or2

part of any structure or land for any purpose3

other than a one-family dwelling until a4

certificate of occupancy has been issued to5

that person and I'm not sure whether that's6

really relevant to your question.7

CHAIRPERSON MILLER:  It is, but8

also why would the certificate of occupancy9

change for apartment use if it was a continued10

apartment use?  Why was there a change in the11

history of this case?  Where -- you know, when12

it went down to four.13

MR. BELLO:  Well, if the -- if the14

Zoning Administrator chose to be extremely15

conservative and not take into account any16

other evidence to the contrary and relies on17

merely the 1985 certificate of occupancy, then18

he could construe this to be an increase from19

four units to six units.20

What we're suggesting is that21

there's ample evidence that there were six22
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units and there's no evidence that the1

building was ever reconfigured down to four2

units.3

CHAIRPERSON MILLER:  Was that when4

you were saying then you would speculate that5

they have done it because of the rent control?6

Just changed it to four.  Is that what you --7

MR. BELLO:  It's --8

CHAIRPERSON MILLER:  Because9

something had to happen, right, in order for10

there to be a new certificate of occupancy11

with respect to these apartments.12

MR. BELLO:  And that's what I13

tried to provide speculative explanation for14

based on experience.  So, it's an informed15

speculation.16

CHAIRPERSON MILLER:  And do we17

have anything in the record post-1985 that18

shows there were six units?19

MR. BELLO:  Not at all.  That's20

the latest record we could find.21

CHAIRPERSON MILLER:  Okay.  So,22
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it's possible it was actually reconfigured.1

No.  Well --2

MR. BELLO:  Actually, the evidence3

is to the contrary that it was never4

reconfigured.5

CHAIRPERSON MILLER:  There is6

evidence.  What evidence is that?7

MR. BELLO:  Well, if you look at8

the 1985 certificate of occupancy, that only9

refers to two of the three floors.  The 196110

certificate of occupancy refers to all three11

floors.12

MS. OATES:  Right.  Madam Chair, I13

was just going to point out that it's clear14

that the '85 certificate of occupancy15

references four units on the first and second16

floors.  We know that there was another floor.17

That the floor didn't go away and so, I think18

it's reasonable to conclude that those other19

units on the third floor did exist.20

CHAIRPERSON MILLER:  If they did21

reconfigure the third floor say, would there22
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be a record of that or no?  Building permit?1

Would that be in the files or --2

MR. BELLO:  Well, I -- we actually3

documented our findings with records of the4

original building permit dating back to the5

early 1900s and when we say that the building6

is gutted at this point, the floors are still7

in place.  It's the partitions that are being8

gutted.  So, the third floor has never gone9

anywhere and I think that the Office of10

Planning did make a site visit and documented11

that there's ample evidence to reasonably12

conclude that there were six units in here.13

COMMISSIONER TURNBULL:  In the14

Office of Planning report on page 5, there are15

pictures of electric meters and are those16

located in what is referred to on the plans17

now, the renovation, as utility area?18

MR. THOMAS:  Yes, in the basement.19

COMMISSIONER TURNBULL:  They're in20

that area?21

MR. THOMAS:  Yes, they are.22
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COMMISSIONER TURNBULL:  And there1

are no walls in the basement area now then.2

Right?  It's all been gutted or --3

MR. THOMAS:  The basement was4

never -- never gutted.  The basement is all5

masonry support area.  There are no walls.6

They're just -- it's just the two -- the7

separation between the two sides is only there8

and -- and then the -- where the pictures are9

showing is -- it's on the front walls where10

the service to the building is coming in.11

COMMISSIONER TURNBULL:  I guess12

I'm just asking -- I'm trying to figure out13

was it configured then as two apartments?14

MR. THOMAS:  No, the basement was15

never occupiable as apartments.16

COMMISSIONER TURNBULL:  Oh, okay.17

MR. THOMAS:  No, just the first18

floor of the three floors above grade.19

COMMISSIONER TURNBULL:  Oh, so,20

we're actually assuming or we're saying that21

the -- there may have been two apartments on22
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those other three floors then?1

MR. THOMAS:  Right.  Exactly.2

COMMISSIONER TURNBULL:  Okay.  3

MR. THOMAS:  The basement -- the4

basement is -- it's -- it's not habitable in5

terms of having a unit.  So, it's -- it's a --6

it's partially below grade.7

COMMISSIONER TURNBULL:  How high8

is the basement area?9

MR. THOMAS:  It's about 6 foot 410

inches from the finished slab to the bottom of11

the -- of the floor joist.12

COMMISSIONER TURNBULL:  And you're13

going to excavating out?14

MR. THOMAS:  Right.  Down.15

COMMISSIONER TURNBULL:  Down.16

MR. THOMAS:  Right.17

COMMISSIONER TURNBULL:  Okay.  18

CHAIRPERSON MILLER:  Okay.  Any19

other questions?  Any other testimony at this20

point?21

MR. BELLO:  No, madam.  Thank you.22
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CHAIRPERSON MILLER:  Okay.  Okay.1

Thank you.  Then why don't we --2

COMMISSIONER TURNBULL:  Madam3

Chair, I --4

CHAIRPERSON MILLER:  Yes.5

COMMISSIONER TURNBULL:  -- just6

had --7

CHAIRPERSON MILLER:  Um-hum.8

COMMISSIONER TURNBULL:  It's not9

really related to the relief that they're10

asking for.  I just have an architectural11

question which looks confusing and I need to12

understand what's going on out the back with13

the addition with the stairs.14

On drawing A7 which is the ground15

level entry --16

MR. THOMAS:  Right.17

COMMISSIONER TURNBULL:  -- there18

are two doors.  There's actually three doors,19

but -- and there's a handicapped chair lift --20

MR. THOMAS:  Um-hum.21

COMMISSIONER TURNBULL:  -- which22
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if I look on the elevation actually shows that1

that door is really up on the first floor --2

MR. THOMAS:  Right.3

COMMISSIONER TURNBULL:  -- because4

the ground slopes up and when I look at the5

first floor, there's no chair lift.  I see a6

door coming out onto just a porch.  So,7

something's -- unless we have a parallel world8

here where you can occupy two things at once,9

I -- there's something that doesn't look right10

there.11

MR. THOMAS:  Right.  You're --12

you're -- you're correct.  There is a13

correction there that the entrance is actually14

from the first floor and not the basement.15

The -- the chair lift was an actually an16

elevator which will take you from the basement17

level to the third floor and which is part of18

that stair tower which is also the means of --19

the second means of egress and the handicapped20

accessibility where we're having to put the21

elevator in to gain access to the upper22
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floors.1

COMMISSIONER TURNBULL:  So, where2

will the elevator go?3

MR. THOMAS:  In that same stair4

tower, where that chair lift is currently5

shown --6

COMMISSIONER TURNBULL:  Yes.7

MR. THOMAS:  -- that will be an8

elevator versus a chair lift.9

COMMISSIONER TURNBULL:  But, then10

how do you get out of the first floor where11

the door is?  The door is current -- there's12

-- the door is currently shown.13

MR. THOMAS:  The door is actually14

-- that door on the first -- the door on the15

first floor is at alley level.16

COMMISSIONER TURNBULL:  Okay.  17

MR. THOMAS:  The door that was18

shown is shown on there in the basement level19

was below grade where we would have to cut it20

out and do a slope and it's not going to21

happen.  It'll have to go from entry from the22
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first floor to the elevator down.1

COMMISSIONER TURNBULL:  And the2

elevator's --3

MR. THOMAS:  To the basement.4

COMMISSIONER TURNBULL:  The5

elevator's going to go up to the other floor,6

too?7

MR. THOMAS:  And the basement --8

and the elevator goes all the way to the third9

floor.10

COMMISSIONER TURNBULL:  So, some11

of their doors are going to have to change12

from the relationship from where they are?13

MR. THOMAS:  They will all open14

into that corridor, that stair -- stair tower.15

The access -- that's -- that stair tower is a16

total handicapped accessible tower.  That's17

the sole purpose.  The second means of egress.18

So, all the doors entering into that tower19

from the units and floors will open out into20

that tower.21

COMMISSIONER TURNBULL:  Right.  I22
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understand that, but --1

MR. THOMAS:  Right.2

COMMISSIONER TURNBULL:  -- where3

there are doors shown on the second and third4

floor is where you're saying there's going to5

be an elevator.  I'm just confused.  You can't6

have both at the same place.7

MR. THOMAS:  Maybe I'm not8

understanding your question.9

COMMISSIONER TURNBULL:  The chair10

lift on the ground floor is shown in the11

bottom corner.12

MR. THOMAS:  Right.13

COMMISSIONER TURNBULL:  If you14

follow that all the way up and look at all the15

other floors --16

MR. THOMAS:  Um-hum.17

COMMISSIONER TURNBULL:  -- you18

will find a door entering onto where that19

elevator would be going out.20

MR. THOMAS:  The door enters into21

the shaft, to the actual elevator.22
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COMMISSIONER TURNBULL:  Oh, the1

door enters into the -- those are not swing2

doors you're saying?3

MR. THOMAS:  No.  No.  No.  No.4

No.5

COMMISSIONER TURNBULL:  That's why6

you're showing swing doors on the -- like a7

regular operable door.8

MR. THOMAS:  I'm --9

MS. CONSTANT:  On the elevator is10

that where you're --11

COMMISSIONER TURNBULL:  Right?12

MS. CONSTANT:  Yes.13

MR. THOMAS:  On the elevator14

shaft?15

MS. CONSTANT:  It was originally a16

lift and I think --17

MR. THOMAS:  It was a lift only18

going to the first floor.  We've taken the19

lift out and it has to be an elevator to go20

from the basement to the third floor.21

COMMISSIONER TURNBULL:  Right.22
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MR. THOMAS:  So, the -- the door1

in that shaft is actually the elevator doors2

and they're no longer swing doors.  I3

understand what you're saying.4

COMMISSIONER TURNBULL:  Okay.  5

MR. THOMAS:  The answer to your6

question is that that is --7

COMMISSIONER TURNBULL:  But, you8

still need a door to open to get into if9

you're walking up the stairs or you're saying10

you can't walk up.  Because you can't use an11

elevator in case of an emergency.12

MR. THOMAS:  No.  From the first13

floor level.14

COMMISSIONER TURNBULL:  From any15

of the floor levels.16

MR. THOMAS:  Okay.  Entering from17

the first floor, there is a door into that18

stair tower from the alley side.19

COMMISSIONER TURNBULL:  Um-hum.20

MR. THOMAS:  Where you said --21

originally stated that there were two doors.22
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One shown at the basement level and one at the1

first-floor level.  The -- the door at the2

basement level is eliminated.  The door at the3

first-floor level is the entrance into that4

stair tower.5

COMMISSIONER TURNBULL:  Right.6

MR. THOMAS:  So, once you enter7

that tower, you can either walk up the steps8

or you can enter the elevator where this --9

where this -- where the -- where the chair10

lift is currently shown.  Okay.  Where that --11

that -- that enclosure where that chair lift12

is shown is carried from the basement to the13

roof which is now an elevator shaft.  14

So, at each floor level, there's15

an entrance into the -- as a normal elevator16

into that -- into that -- into the -- into the17

elevator shaft -- tower.  Elevator itself.18

COMMISSIONER TURNBULL:  All I'm19

saying is if you look on the second and third20

floor and if I put -- in that bottom corner on21

the left-hand side of that thing, you put an22
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elevator.1

MR. THOMAS:  Right.2

COMMISSIONER TURNBULL:  And that3

elevator takes place of the swing door, but4

there is no other swing door to get into those5

units.6

MR. THOMAS:  There -- there is.7

Yes, there --8

COMMISSIONER TURNBULL:  I mean9

that's a building code issue.  You're going to10

have to work it out I mean, but I'm just11

saying that it just seems kind of strange.12

MR. THOMAS:  Yes, exactly, these13

plans --14

COMMISSIONER TURNBULL:  That's a15

building code issue, but that's --16

MR. THOMAS:  Right.17

COMMISSIONER TURNBULL:  -- your18

problem.  I'm just pointing out something that19

can't be done at the same time.20

MR. THOMAS:  Right.21

MR. BELLO:  Well -- well taken.22
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Thank you, sir.1

COMMISSIONER TURNBULL:  Right.2

MEMBER DETTMAN:  Just a quick3

question.  Did I hear you say that there have4

been modifications to the plans?  Because I --5

maybe the confusion may have come about6

because we don't have the most accurate plans.7

Because I think I heard you say that there's8

going to be an elevator now.9

MR. BELLO:  That could be.  10

MR. THOMAS:  Yes.11

MEMBER DETTMAN:  Okay.  I don't12

think we actually see an elevator.  We just13

see a handicapped chair lift going from the14

sloping down to the basement level to the15

first level and now --16

COMMISSIONER TURNBULL:  Going17

nowhere.18

MEMBER DETTMAN:  What's that? 19

COMMISSIONER TURNBULL:  Going20

nowhere because it only -- it only shows up on21

the one floor plan.22



142

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. CONSTANT:  There is now an1

elevator where that --2

MEMBER DETTMAN:  The elevator3

going from the basement level to the third4

floor.5

MR. THOMAS:  Right.6

MS. CONSTANT:  All the apartment7

units are served by.  Yes.8

MR. THOMAS:  Right and then9

there's access to -- to -- to -- the code10

issue's addressed.  There is --11

CHAIRPERSON MILLER:  You have to12

turn on your mic.13

MR. THOMAS:  -- when you get out14

of the elevator, there is --15

MEMBER DETTMAN:  Mic.16

MS. CONSTANT:  Right.  The plans17

-- when we went through our review process18

with the DHCD, we were asked to put an19

elevator in.  Originally, we didn't -- we20

didn't believe that we had to and during that21

process, we were asked to put an elevator in22
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and that replaced the lift in that back piece.1

The -- the size of that extension, I mean2

basically the rear extension is being knocked3

down and replaced with a new extension and4

it's smaller than what's currently there.  So,5

all of that will be reconfigured and the6

smaller piece -- the footprint of the building7

actually is smaller.8

MEMBER DETTMAN:  Okay.  I think --9

first off, I think we'll need updated plans in10

addition to the DHCD documentation that we11

requested, but also just because I noticed and12

it may be a typo in the ANC letter and now13

knowing that there's been a modification to14

the plans to incorporate an elevator to the15

top floor, the ANC letter, Exhibit 29,16

references a variance from the roof structure17

provisions.  Is this a -- is that a18

typographical error?19

MR. BELLO:  No, actually, if you20

look at the records, that's an error that21

emanated from the Office of Zoning.  There was22
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an error in the area of relief sought.  So,1

there's a -- there's a -- a subsequent notice2

that was reissued by the office correcting the3

area of relief requested.4

MEMBER DETTMAN:  Okay.  Thank you.5

CHAIRPERSON MILLER:  Let me ask6

just a couple more questions I think.  When7

was the building -- when was the interior8

gutted?9

PASTOR EDMONDS:  The interior was10

gutted in the early '90s, 1992 or 3.11

MR. BELLO:  Madam Chair, I think12

what may be helpful is that you know that this13

building has been a subject of a previous BZA14

case allowing a child development center in15

this building and -- and that use was never16

established for economic reasons.  So, some17

work had actually commenced though prior to18

this time.19

CHAIRPERSON MILLER:  Okay.  I know20

and this regulation is new.  So, this is21

really the first time I think that the Board22
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is looking at applying it especially to, you1

know, a building that was in existence prior2

to 1958.3

I guess my question is the units4

don't exist anymore.  So, do we really read5

this as six units not increasing when there6

are no longer units?7

MR. BELLO:  Actually, I disagree.8

The units do exist and they exist by virtue of9

the certificate of occupancy.10

We're not talking about a11

nonconforming use here that has ceased12

operation or that has a discontinuance clause13

that applies to it.  This is a matter-of-right14

use.15

CHAIRPERSON MILLER:  I guess my16

question is -- I haven't done a site visit.17

So, correct me if I'm wrong.  When you say18

gutted, I get the impression that, you know,19

all the walls are down and so, there are no20

longer divisions to divide them into separate21

dwelling units.22
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MS. CONSTANT:  There are actually1

-- there are still -- you still walk up the2

staircase and there's an apartment entry door3

on your right, an apartment entry door on your4

left.5

What had happened is that over6

time there had actually been a tree that had7

been growing up into the building.  There had8

been some roof damage.  There had been some9

structural issues.  It's been vacant for a10

long period of time.11

When Pastor referenced the12

hundreds of thousand dollars the church13

invested, a lot of it was to try and preserve14

the character of the building and insure we15

didn't have additional damage.  So, this --16

the work that's been done -- you can still17

walk up the stairs and go into an apartment18

unit.  You can still see where the kitchen was19

and it's just that in order to complete the20

roof repairs, in order to insure the21

structural stability of the building, the22
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church invested money to keep it safe over1

this period of time.2

CHAIRPERSON MILLER:  Okay.  Thank3

you very much for that clarification.4

Okay.  The only other area I think5

we haven't touched upon at this point, well,6

maybe not the only, but -- are some of the7

conditions that have been put forth and I know8

that we're going to get to the Office of9

Planning.  10

I can -- we can either have you11

address some of them now as part of your case12

if you want to or else we can go to Office of13

Planning and then come back to the conditions.14

Do you have a position?  You have15

a, you know --16

MR. BELLO:  We actually take no17

issue with those conditions.  We're quite18

amenable to them.19

CHAIRPERSON MILLER:  All right.20

Well, then perhaps we should go to Office of21

Planning and then we can look at the22
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conditions with both parties.  Okay.  1

MR. MOORE:  Good afternoon, Madam2

Chair and Members of the Board.  I'm John3

Moore of the Office of Planning.4

And my first question is must we5

go to the Office of Planning?  No doubts that6

would be yes, we must go to the Office of7

Planning.8

I think that there is substantial9

evidence on the special exception and I think10

the Board's got too many serious questions on11

that.12

On the variance itself, keep in13

mind it is extremely difficult for the Office14

of Planning to support this application15

because the Office of Planning supported and16

sponsored 401.11 and we look very strongly to17

any additions in R-4 that can't make the 90018

square foot requirement.19

In this case, there are three20

pieces of solid evidence that refute that.21

One, the old base map indicates -- this is the22
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old one that's crumbling right now.  This was1

built as a six-unit apartment building.  The2

District's property directory lists it as3

apartment building with units on the first,4

second and third floor.  Okay.  Now, these are5

solid pieces of evidence that obviously can be6

provided.7

Third and the best piece of8

evidence that I can think of is my own9

personal inspection and review.  I did visit10

and walk the site with the Applicant and as11

Sarah indicated, you can walk from the first12

floor -- from the basement to the top floor.13

What she didn't add is you must walk14

cautiously because it has been gutted and15

there is an issue of the integrity of the16

structure itself.  There's no lighting.  So,17

we had to sort of jerry rig a light to get up18

and down the building.19

Once you get to that point, the20

first thing you recognize is that's like it21

was two buildings with a stairwell in the22
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middle, an internal stairwell in the middle of1

two buildings with two apartment -- two2

apartments on each floor.3

Now, all of the evidence that4

these were apartment units and they're still5

designed as apartment units is that there is6

piping in the floor where the kitchen sink7

would have been,  There are vents in the wall8

where the kitchen would have been.  You saw,9

of course, in our report the utility boxes10

that's in the basement and in each case, there11

were six of them.12

When I left, I left with the13

conclusion that this was and is a six-unit14

apartment building.  15

Now, I don't know what happened to16

the last applicant who owned it and decided to17

apply for four.  But, believe me, the other18

two did not disappear.  They're still there.19

Which begs the question and I'm20

glad you all introduced it first, should this21

be a variance?  Of course, it protects the22
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Office of Planning's professionalism in terms1

of -- of sponsoring 401.11 if it's not and we2

really believe that this -- that this Board3

has to actually consider in its analysis if a4

variance is required in this case.5

Where we, as I said again, to be6

redundant, would strongly oppose it in the7

other case because this site first as the8

Applicant mentioned is very large.  It's 4,0009

square feet.  Nothing -- nothing else on the10

square that's 2,000 and as I said, it's11

strictly designed as an apartment building and12

all this happened pre-1958.  13

So, I think you have to in your14

deliberation consider what this animal is that15

we're dealing with.  It's odd.  It's unique.16

It's definitely unique given where it's17

located being there's nothing else on that18

square that's like that.  There no other19

apartment building and definitely nothing as20

large as this one with all the physical21

evidence of what it was and still is.22
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I feel sort of bad for the church1

because all the money that they spent already2

in terms of trying to maintain this building3

to keep it up to some level, as much work as4

got to be done in the future because the --5

the structural integrity of the building is6

really, really questionable because you can7

actually stand in the building and see outside8

through the cracks in the bricks.  I'm sure9

they've got an ambitious plan for how they're10

going to do that, but it can't be just11

cosmetics.  This building's going to take12

serious work.13

And, of course, with the issue of14

the funding the Applicant is saying drove them15

needing at least five units.  Well, the -- the16

bottom line is if you did five units to17

satisfy the funding source, you still got to18

building that's absolutely designed with two19

units on each floor.  So, what do you do with20

the dead space?  Should the Applicant be asked21

to absorb that dead space?  Our position would22
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be no.1

So, all that we've put in, our2

level of support for this application as a3

variance and we're saying that we're4

recommending approval, I think that the basic5

question is your decision about what we're6

actually dealing with here.  Is it a six-unit7

building or not?8

With that, I'll entertain any9

questions if I can.10

CHAIRPERSON MILLER:  You sound so11

certain about it being, you know, a six-unit12

building and I think it's very convincing with13

the evidence you point to.  Do you think that14

the issue is -- the abundance of caution goes15

to the fact just that the -- of last16

certificate of occupancy?  That that puts a17

question mark on it?18

MR. MOORE:  For some reason, I19

been pondering trying to give this some20

thought.  I cannot understand why that21

certificate of occupancy was issued for four22
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units when clearly the previous record would1

have indicated six.  I don't know if it was a2

clerical error or what, but it does exist that3

way.  It says four units and then even4

describe how many bedrooms in each unit.  For5

some reason, I just can't explain why it6

wasn't shown at that point as a six-unit7

building.8

MEMBER DETTMAN:  Mr. Moore, thank9

you for your report.  It's very well written10

and informative.11

I just have a couple of questions12

with respect to whether or not a variance --13

your comments on whether or not a variance is14

necessary and then stepping into your variance15

analysis.16

As an agency that sort of the17

Board gives great weight to, I think, and18

correct me if I'm wrong, I'm hearing that DCOP19

with the overwhelming evidence, both your site20

visit as well as the 1960 C of O, you think21

that this is a six-unit apartment building and22
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would probably warrant no variance.1

MR. MOORE:  Yes.2

MEMBER DETTMAN:  That would be3

your position?  DCOP's position?4

MR. MOORE:  Yes.5

MEMBER DETTMAN:  Okay.  Pretending6

that we are going to --7

MR. MOORE:  Excuse me.  Of course,8

we wouldn't dare come here with that this9

morning.10

MEMBER DETTMAN:  I'm sorry.11

What's that?12

MR. MOORE:  We would dare come13

here this morning without going through a14

variance test.15

MEMBER DETTMAN:  Well, and that's16

what I was going to say.  You know,17

understanding that you need to provide the18

analysis either way for the convenience of the19

Board and pretending that we will go forward20

with the variance, the uniqueness you say21

deals with the size of the lot and not that22
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it's too small, but that it's very big.1

MR. MOORE:  Yes.2

MEMBER DETTMAN:  Well --3

MR. MOORE:  In the R-4.4

MEMBER DETTMAN:  Right.  But, we5

have a lot that greatly exceeds the minimum6

lot area requirements in the R-4.  R-47

requires 1800 square feet.  We have a lot area8

of 4,000 square feet.9

Really where I think the10

difficulty is is in 401.11 or in other case,11

330.5C.  It requires 900 square feet of lot12

area for each dwelling unit and so, if you're13

going to make an argument to me, I would think14

that you're going to say we require six units15

and our lot is too small because it doesn't16

have the, what would that be, 4800 square feet17

of lot area.18

But, the argument that's sort of19

being presented by the Applicant and yourself20

is that the lot is extraordinarily big.21

So, I'm not seeing where the size22
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of the lot is leading to your practical1

difficulty of providing six units.2

MR. MOORE:  Validity in your3

statement.  The problem that we see in that --4

in terms of explaining our support is that it5

was all done pre-58.  The Applicant in re-6

configuring what -- obviously, you're putting7

in four units where there was two in the past8

and obviously, if you can't -- if you can't9

make the 900 square feet with the building as10

is, then you cannot do it when you now cut the11

units down in size.12

But, have to also review the13

Applicant's economic interest in the project.14

Can you do it?  I mean I'm sure if the15

Applicant figured that they could do it16

financially, they probably would have simply17

developed the four units as it was in the past18

and bypassed this process altogether as a19

matter of right.20

But, obviously, their program in21

terms of what they're trying to achieve22
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notwithstanding, looking at the comprehensive1

plan support for work force housing and2

obviously, you want to get as many units as we3

can especially in an area that's already --4

it's been mentioned already it's been5

targeted.6

As you know, the previous case7

that the Board just had was in this very same8

area.  So, there is a focus of attention from9

the city's perspective on I guess it would be10

called -- not this one.  I'm not trying to11

refute your argument because you're actually12

right.13

MEMBER DETTMAN:  So, if there is a14

practical difficulty, would you agree that15

maybe it doesn't arise exactly out of the16

existing size of the lot or the inability to17

expand which I don't think that that is18

something that should be encouraged.  I think19

330 and 401 seek to prevent that.  Those two20

provisions should not be an indicator to21

encourage people to try to do a land assembly,22
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but would you say that possibly if there is a1

practical difficulty, it arises out of the2

economic feasibility of the project to or3

infeasibility to provide less than six units.4

MR. MOORE:  That would be an5

accurate statement from my perspective.  The6

Applicant may want to address it.7

VICE CHAIRPERSON LOUD:  A couple8

of quick questions, Mr. Moore.  First, I9

followed you in terms of your introductory10

remarks about there being these three strong11

pieces of evidence, but I didn't jot down the12

second piece.  I wanted you to repeat that if13

you could.  14

You talked about the six unit, you15

know, being built in '24 and then you went on16

to make a second point.17

MR. MOORE:  The second is a18

District directory of all properties and in19

that directory, it is has each property's lot,20

square, owner, owner's address, size, assessed21

value, date built, purpose, bathrooms.  All22
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that's listed in this directory and when I put1

this square and lot to that test, that was the2

-- that's the evidence I got out it and this3

directory goes back I imagine to probably the4

'50s or before.5

And the first piece was the old6

base map.  I don't know if you are familiar --7

have seen those or not.  These are probably8

developed with George Washington.  Being a9

little facetious, but they are very, very old.10

But, in many cases, if you're11

looking at old sites, it's quite accurate in12

terms of showing what a piece of property was13

designed to do.14

VICE CHAIRPERSON LOUD:  Okay.15

Going back to just the directory pieces, is16

there a year for the directory?17

MR. MOORE:  This -- the -- the18

most recent one that I used was 1997.19

VICE CHAIRPERSON LOUD:  Thank you.20

MR. MOORE:  And if you wish, I can21

also provide you that page.22
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VICE CHAIRPERSON LOUD:  Yes.  Yes,1

that would be very helpful.  Give me the --2

MR. MOORE:  Excuse me.  Beverley,3

do you have that over here?  4

MS. BAILEY:  I'm sorry.  What are5

you asking?6

MR. MOORE:  Do you have the7

District directory here?8

MS. BAILEY:  The LUS directory?9

MR. MOORE:  Yes.10

MS. BAILEY:  Yes, we have the LUS11

directory.12

MR. MOORE:  Okay.  So, it's13

available.14

VICE CHAIRPERSON LOUD:  Okay.15

Also, something that I took away from your16

testimony and correct me if I'm wrong is that17

if we were to walk down the path of the18

variance analysis, part of what makes this19

particular property unique is that it was20

absolutely designed for six units and it is in21

a square which is -- correct me if I'm wrong.22
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Is this the only multifamily square in --1

MR. MOORE:  On --2

VICE CHAIRPERSON LOUD:  -- this --3

MR. MOORE:  Yes, only multifamily4

use on the square.5

VICE CHAIRPERSON LOUD:  That's6

correct.7

MR. MOORE:  Yes.8

VICE CHAIRPERSON LOUD:  All right.9

And this particular property on the only10

multifamily use is absolutely designed for six11

units.  It's --12

MR. MOORE:  Yes.13

VICE CHAIRPERSON LOUD:  -- it14

becomes an efficient use of space, et cetera.15

MR. MOORE:  Let's back up a16

second.  The rest of the block is actually17

used for duplex purposes or flats.  This back18

side of the square is all row houses, but from19

this building down to the end of the square,20

all flats.21

So, I stand corrected.  That's22
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actually basically two families in the rest --1

on the rest of the block.2

VICE CHAIRPERSON LOUD:  And again,3

your testimony today just so I'm clear is that4

you do not believe a variance test needs to be5

met based on the three pieces of strong6

evidence that you laid out.7

MR. MOORE:  Yes.8

VICE CHAIRPERSON LOUD:  Okay.9

Thank you.10

MEMBER DETTMAN:  I just have one11

quick question.  Based on the information that12

you had available to you, in looking at 40113

that speaks to a building or structure,14

throughout the history of this structure, has15

it ever ceased ***16

MR. MOORE:  No.17

COMMISSIONER TURNBULL:  You know,18

Mr. Moore, I think other than your excellent19

report and your analysis of the building and20

again, the basic thing that you can look at is21

just -- just looking at the building.  For22
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those of us who have lived in apartments, in1

old apartments for any number of years, just2

architecturally -- you don't even have to be3

an architect to look at it and it sort of just4

fits that same mold as most apartment5

buildings.  You see the same windows repeated6

on every floor.  It leads itself to that.7

I think your one observation8

regarding the 1985 is -- maybe it was a9

clerical error.  Instead of being written down10

as six, it went down as four and nobody caught11

it.  It's -- that could be a possibility I12

suppose, but it certainly looks the -- from an13

architectural standpoint, the format of14

looking at the building and as you say, the15

way it's been divided, it certainly looks like16

there was six units originally.17

MR. MOORE:  Mr. Turnbull, one18

piece of information I didn't mention yet on19

the walk-through, the one thing that convinced20

me that this was a six-unit apartment21

building, the absolute one piece, was when we22
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got to the third floor after cautiously1

walking.  I'm overweight.  When we stood in2

the -- on the third floor as Sarah can attest,3

when I looked at the kitchen door, notice I4

said kitchen door, because the kitchen door is5

designed different from any other door in the6

-- on the house, it has the wooden frame at7

the bottom and that properly described it,8

glass panel at the top and actually had a9

glass transom above that that you could open10

up, that's a kitchen.  Each of the units had11

that in it.  So, I was convinced that that was12

an apartment unit.13

CHAIRPERSON MILLER:  Okay.  Any14

other Board questions?  Mr. Bello, do you have15

any questions for the Office of Planning?  16

MR. BELLO:  Just one.17

CHAIRPERSON MILLER:  Okay.  18

MR. BELLO:  And it's just a point19

of clarification.20

On the second condition of21

approval where Office of Planning limits the22
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number of staff to two staff, I just wanted to1

be sure that there was an oversight and that2

that intention is to make the condition3

consistent with what we agreed to with the4

Mount Vernon Neighborhood Square Association5

that would allow five staff at any one time on6

the premises.7

MR. MOORE:  If the Office of8

Planning's staff number is different from9

yours, we got that from the report.  We looked10

at the conditions that were already previously11

in the report and make some determination12

about which one we thought the Board could or13

could not deal with.  14

So, if you're saying that the15

number should be five, then we're in error.16

We picked it up off the applications to be17

two.  But, we have no problem with it.18

CHAIRPERSON MILLER:  I do have19

another question for you, Mr. Moore.  20

Have you seen other mixed uses21

like this with a community center and housing22
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on top?1

MR. MOORE:  Yes.  I can't give you2

a case number.3

CHAIRPERSON MILLER:  Okay.  4

MR. MOORE:  But, I've actually had5

a couple of cases.6

CHAIRPERSON MILLER:  And that7

works out okay?8

MR. MOORE:  Yes.  One off of9

Columbia Road since you've been chair.  Where10

there's, I think, like five or six stories of11

houses above a community service center on the12

first floor.  I can get the case number, but13

I don't know it off hand.14

CHAIRPERSON MILLER:  That's okay.15

That's okay.  We just --16

MR. MOORE:  Yes, but I've seen17

others.18

CHAIRPERSON MILLER:  Was trying to19

remember the --20

MR. MOORE:  Yes.21

CHAIRPERSON MILLER:  Because we22
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haven't seen mixed use with respect to -- in1

a commercial area.  It's more often with, you2

know, with retail and housing, et cetera.  3

So, and I just was looking at how4

this would work for the residents, but you5

have the separate stairway for the residents6

and we can probably -- should probably now7

move into the conditions.8

But, let me just check if there is9

-- is there anybody here from the ANC?  Is10

there anybody here to testify in support of11

the application or in opposition?  Okay.  So,12

then it's just us discussing the conditions13

then.14

So, for instance, one of the15

conditions goes to the hours of operation.16

So, I assume that, you know, that's another17

factor that goes to consideration of the18

residents upstairs or do you want to address19

that?  Yes, sure.20

PASTOR EDMONDS:  We have had three21

or four meetings with the community, with the22
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Mount Vernon Square Association and those --1

their concerns were incorporated into our2

plans.  So, we -- the operation would -- would3

-- is consistent with the community's concerns4

before you.5

CHAIRPERSON MILLER:  Was that an6

issue with respect to how the community center7

operations might impact the residents --8

PASTOR EDMONDS:  Well, you know, I9

live right across the street from the10

community center.  So, their issues were my11

issues as well because I didn't want to see12

anybody going at midnight or anything myself.13

So, because I live on this -- on14

the block where this community center -- I15

mean where this project's being built, I know16

most of the residents.  So, we have been17

talking about it for awhile and we get along18

pretty good with most of the residents.  Maybe19

that one who just moved in and -- and wrote20

that letter, but other than that, we get along21

pretty good and we try to make it so that the22
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-- the neighborhood's -- the neighbors'1

concerns were forwarded.  2

Primarily, it was about the time.3

So, we made sure that nothing would be going4

on past 5:00 and then that the community such5

as the ANC wanted to know if they could use6

the -- the building and the Mount Vernon7

Square wanted to know if they could use the8

community center once, you know, in the9

evening hours and we said sure.10

So, once those issues were11

addressed and like I said, we had three or12

four meetings with the neighborhood and the13

community and we incorporated their concerns.14

CHAIRPERSON MILLER:  Okay.  There15

are some differences between Office of16

Planning and SNA's conditions.  I don't know.17

I bet some of them are not intentional, but18

with respect to your hours of operation in the19

MVSNA, it says Monday through Friday and20

Office of Planning, it doesn't.21

What's your position on that?22
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MS. CONSTANT:  There were sort of1

two sets of defining conditions.  One went2

with the job training program in the basement3

level and the hours for that are to be Monday4

to Friday, 8:30 to 5:30 and then there was the5

computer training which was a 3:00 to 6:30 and6

then there was evening meetings and the use of7

the community room at meetings no later than8

10:00.  Those were sort of the three defining9

conditions around community use of the10

building that we had agreed on with the Mount11

Vernon --12

CHAIRPERSON MILLER:  Okay.  13

MS. CONSTANT:  -- Square14

Neighborhood Association.15

CHAIRPERSON MILLER:  No, I don't16

see it in the conditions that we have.  Maybe17

you can point it out to me.18

MR. BELLO:  If you --19

CHAIRPERSON MILLER:  Yes.20

MR. BELLO:  -- if you look at the21

April 2nd Mount Vernon Neighborhood22
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Association letter, condition number five, I1

think the last sentence there says "This will2

not preclude evening meetings held by the3

church or community organizations."4

CHAIRPERSON MILLER:  Right.  But,5

what I don't see is the computer training6

until 6:30.7

MS. CONSTANT:  It might not be8

spelled out in there and I think if we had to9

work within a 5:30 perimeter, we could do10

that.11

CHAIRPERSON MILLER:  Well, you12

don't have to do anything yet.  What we want13

to do is explore the conditions that are14

appropriate.  You know, that would, you know,15

mitigate an adverse impact, but not16

unnecessarily interfere with your program.17

So, I mean I don't know.  I don't know whether18

you would like the hours to go to 6:30 or19

whether you --20

PASTOR EDMONDS:  Well, we --21

excuse me.22
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CHAIRPERSON MILLER:  Yes.  Go1

ahead.2

PASTOR EDMONDS:  We work closely3

with the Dunbar High School and with the grade4

schools around there.  A lot of times, you5

know, the kids don't get out of school until6

3:00/3:30 and by the time they get to the7

church.  We already have these computer8

classes going on at the church now and by the9

time they -- they get through with the10

computer class and a little snack, sometimes11

it's past 5:30.12

CHAIRPERSON MILLER:  Okay.  I mean13

I think that's part of the concern of this14

Board.  We don't really want to arbitrarily15

impair your program.  You know, like oh, my16

God, it's 5:30.  You're going to be in17

violation of a Board order if they're there18

until 10 of 6:00.  So, that's why I want to19

kind of go over some of these conditions and20

see what you really want to propose.21

We're going to be leaving the22



174

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

record open anyway for revised plans and so,1

you -- we might leave our record open for you2

to put the finishing touches perhaps on3

proposed conditions, but we want to hear right4

now if that's the case, you know, so we5

understand.  6

Like if you really want 6:30 for7

your computer program and that's the reason8

and I don't know how many students -- how many9

students do you have in the computer program?10

MS. CONSTANT:  We do really want11

6:30 for the computer program.12

CHAIRPERSON MILLER:  Yes.  Okay. 13

MS. CONSTANT:  To be able to serve14

them until people get home from work, et15

cetera.16

CHAIRPERSON MILLER:  Okay.  And17

how many students do you have in that?18

PASTOR EDMONDS:  Ten.  Ten.  We19

have ten students.20

CHAIRPERSON MILLER:  Ten.  Okay.21

I mean I ask that because we are just weighing22
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the adverse impacts and ten students until1

6:30 to me doesn't sound like a big adverse2

impact.  So, okay.  3

VICE CHAIRPERSON LOUD:  Just along4

that same line, it looks also like it's from5

Monday through Friday and I didn't know if6

that was intentional or if there would be the7

need/desire to incorporate some Saturday8

classes and workshops and/or trainings.9

You don't have to answer now if10

you're not prepared, but just when you do your11

submittal later to indicate if that's12

important.13

MS. CONSTANT:  We will address14

that.  The Monday to Friday was really tied to15

the job training component in the basement16

space.  I think it would be good to make use17

of that facility on the weekends hours.  So,18

we will address that.19

CHAIRPERSON MILLER:  Well, did you20

discuss that with the community because that21

seems like a basic point?22
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MS. CONSTANT:  We did.  I mean1

their primary focus and concern was the job2

training component in the basement level.3

That was their most significant concern about4

everything that we presented on.5

CHAIRPERSON MILLER:  And so, with6

respect to community -- with respect to7

weekend use, you anticipate something like8

being able to use the computers or what?9

MS. CONSTANT:  Right.  It would be10

the first floor computer or community meeting11

space.  Again, a very low volume use.  Music.12

We've also been in touch with the Levine13

School of Music about providing some music14

lessons for kids in the neighborhood.  That15

kind of a use.16

CHAIRPERSON MILLER:  On weekends?17

MS. CONSTANT:  That would be a18

Saturday program potentially as well.19

CHAIRPERSON MILLER:  Drums.  20

MS. CONSTANT:  Got a nice masonry21

exterior building.  So.22
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CHAIRPERSON MILLER:  And our1

regulations really speak to I think the2

neighboring properties, but it just comes to3

my mind like well, the residents upstairs, you4

know.  How is that going to work out with the5

noise issue?6

MS. CONSTANT:  Yes.7

CHAIRPERSON MILLER:  Do you have8

any idea --9

PASTOR EDMONDS:  Well, it's more10

music theory.  So, music theory, you don't11

need to have instruments.  You just need to12

know the concepts and plus, the neighbors live13

on the -- on -- the church is right there in14

the neighborhood, too and sometimes the choir15

sings off key.  So, they're kind of use to16

different things.17

But, this -- if we have it, we18

have all that -- everything we do, we still19

are in communication with the neighbors.  So,20

if the neighbors say this is not what we want,21

we won't have it.  22
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But, this class would be music1

theory and composition which does not -- you2

don't have to have an instrument for that.3

CHAIRPERSON MILLER:  Yes.  No, I4

wasn't thinking about -- as I say, I don't5

really think it's going to disturb any6

neighbors.  I was just thinking of the7

residents above.  But, that's your property8

anyway.  So, that's kind of a different issue.9

MS. CONSTANT:  Right.  They're10

complain to us.11

CHAIRPERSON MILLER:  But, I would12

assume you'd all work it out within13

yourselves.  Okay.  14

Okay.  So -- but, if you're going15

to go into weekend, then you would, I guess,16

also need to describe the uses and the hours.17

Mr. Moore, did you have a comment18

on that?19

MR. MOORE:  Hours?20

CHAIRPERSON MILLER:  No, in21

general of our discussion on -- it's a22
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condition that they haven't addressed the use1

during the weekend and the hours.2

MR. MOORE:  I think as they3

indicated, there probably could be some4

practical use of using the facility on the5

weekend.6

I think there also has to be some7

sort of calendar.  On the one hand, you can't8

tell the community they can use the space at9

a time you'll likely be using it.  So, there10

should be some calendar in terms of when they11

see themselves using it on the weekend versus12

when it'll be available to community groups on13

the -- could be some conflict unless they got14

a schedule for when the community and -- has15

specific dates and times that they meets to16

see if that's a conflict or if it's on17

weekends.  I doubt it may be on weekends.18

Shouldn't be difficult to work it out though.19

CHAIRPERSON MILLER:  Do you have a20

response to that?  I mean is this something21

that you feel you know that would be a22
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calendar oriented kind of --1

MS. CONSTANT:  It would be.  I2

mean it's going to be managed by the CDC.  The3

CDC's going to be responsible for unlocking4

and locking the space, securing it.  They're5

going to have to staff it while it's there.6

So, you know, it's going to have to meet the7

CDC's insurance requirements for the property8

and everything else.  So, it is going to be9

monitored and managed by the CDC in their --10

as part of their responsibilities in11

overseeing the building.  So, there would be12

a -- CDC would coordinate the use of that13

building as the church does when the community14

room in the church is used by the community.15

CHAIRPERSON MILLER:  Okay.  So,16

you're saying there's no problem with Mr.17

Moore's suggestions.  Correct?  Okay.  18

And there are going to be 1219

trainees and five staff persons on site at a20

given time?  Is that for -- that's a condition21

that Mr. Moore has in the Office of Planning.22
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Do you want to address that?  It's1

also in the MVSNA.2

PASTOR EDMONDS:  That's up -- up3

to 12 students for job training and up to, I4

think, four or five trainers.  Five trainer.5

Staff persons.6

CHAIRPERSON MILLER:  So, that's in7

there because you're saying the community was8

concerned about the job training.  So, they9

weren't concerned about the computer training.10

Right?  That's why -- so, it's really just for11

that purpose that that's in there.12

MS. CONSTANT:  I don't -- it was a13

different level of concern.  One is just14

understanding what's happening in the building15

and then two was the job training.  Where are16

the students coming from?  How many people are17

going to be there?  So, there were two18

different -- I don't want to say there was no19

concerns about the first-floor space because20

there was, but there were different level of21

concerns.22
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CHAIRPERSON MILLER:  All right.1

But, this addresses the job training.  So,2

with respect to how many people are going to3

be in the building otherwise --4

PASTOR EDMONDS:  Well, we -- we5

intentionally said that these -- these6

potential job trainees would come from the7

community.  So, that's -- that is a part of8

the work already doing in the churches to look9

to the immediate community for employment --10

employment training.  So, we wanted to insure11

the community that these folks would probably12

walk to the training center -- job center.13

CHAIRPERSON MILLER:  Okay.  But,14

the way the program's set up and everything,15

that that 12 is the right number for always or16

whatever the term is going to be here.17

MR. BELLO:  If I may just address18

that.  It's a revision of the program down to19

respond to community concerns.  While the20

program would have wanted more, but this is21

what we got from outreach to the community and22
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we agreed to.1

CHAIRPERSON MILLER:  And what is2

it that the Applicant would prefer?3

PASTOR EDMONDS:  Well, I'm -- I'm4

satisfied with 12.5

CHAIRPERSON MILLER:  Okay.  6

PASTOR EDMONDS:  Um-hum.7

CHAIRPERSON MILLER:  But, that8

puts you in a difficult situation probably to9

even answer that question I guess if you have10

agreed to ask for this.  Right.11

PASTOR EDMONDS:  Twelve is a good12

number.  I'm -- 13

CHAIRPERSON MILLER:  Okay.  14

PASTOR EDMONDS:  I think we -- we15

kind of agreed on 12.16

CHAIRPERSON MILLER:  Okay.  17

PASTOR EDMONDS:  Um-hum.18

CHAIRPERSON MILLER:  Okay.  With19

respect to Office of Planning's proposed20

conditions, they have three and we already21

talked about the hours of operation.  We22
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already talked about the trainees and the1

staff.  2

The first one says uses in the3

building would be limited to a maximum of six4

dwelling units.  Okay.  We got that one.5

Community service center and the6

Mt. Lebanon Baptist Church Community7

Development Corporation, the CDC would manage8

the building and offer computer training and9

other social service programs support for the10

community service center.  That's kind  of an11

explanation.  I'm not sure that that's exactly12

how a condition would read, but do you have13

any issues with that?14

PASTOR EDMONDS:  No.15

 CHAIRPERSON MILLER:  Okay.  Let's16

look at MVSNA then where they talk about an17

MOU between the Mt. Lebanon Baptist Church CDS18

and the District.  Providing for a ten-year19

commitment to the pharmacy and photography20

training programs to be help on the property.21

Office of Planning has indicated,22
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I believe, that they don't think this is1

enforceable by the BZA and my question is2

would you not even be entering into a MOU3

until after you get your zoning or what is the4

status of that MOU?5

MS. CONSTANT:  The MOU would be6

entered in after zoning.  During, you know, as7

we were closing the financing, we'd be working8

on the -- the MOU.  We're currently working on9

the MOU, but it would be signed at that point10

in time.11

CHAIRPERSON MILLER:  Okay.  And is12

that something that you're planning on doing13

in any event?14

MS. CONSTANT:  Yes.15

CHAIRPERSON MILLER:  Okay.  16

VICE CHAIRPERSON LOUD:  Just a17

quick question on that MOU and again, by way18

of not tying your hands too restrictively, but19

is that the type of thing that the District20

would do ten years out to make a commitment?21

My understanding is that they normally --22
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those kind of commitments are tied to1

appropriation cycles.  There are instances2

particularly when it relates to the capital3

budget where it may be longer, but a ten-year4

commitment like that, it just seems like5

something that is not normally done.  Maybe in6

this particular circumstance with the WIN's7

backing and what not, it might be.8

PASTOR EDMONDS:  Um-hum.9

Presently, DOES has a relationship with the10

CVS that has been going on for five years and11

they've employed over 5,000 District residents12

and we have been helping DOES in collaboration13

with CVS find employees -- workers in our14

community.  So, the ten-year commitment is an15

extension basically of what's been already16

going on which we've been doing almost five17

years.18

VICE CHAIRPERSON LOUD:  So, the19

idea is that it would be an additional five20

years from roughly today's date or from the --21

PASTOR EDMONDS:  An additional22
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five years from the continuing commitment1

between the city and the CVS.2

MS. CONSTANT:  But, it's a ten-3

year MOU.  The financial responsibility by and4

large in the MOU falls upon CVS in terms of5

their commitment to the project.6

VICE CHAIRPERSON LOUD:  Got ya.7

Okay.  8

MS. CONSTANT:  More than on DOES9

who's responsibility is just tied to finding10

a part-time staff person or share some person11

who would be on site there.12

VICE CHAIRPERSON LOUD:  Okay.13

Thanks for that clarification.14

MS. CONSTANT:  Sure.15

CHAIRPERSON MILLER:  Number two16

talks about the use being limited to17

establishment of a computer lab office space18

in the community service room on the premises.19

Is there also a photo lab or anything like20

that or does this cover everything or does it21

not really?22
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MR. BELLO:  The photo lab is1

covered under the CVS complement of the2

community service center which will be3

occupying both the basement and the first4

floor.5

CHAIRPERSON MILLER:  What's the6

concern behind this?  That it would be used7

for something very different?  Can you --8

MS. CONSTANT:  You mean the9

neighborhood's concern?10

CHAIRPERSON MILLER:  Yes, and11

understanding this condition.12

MS. CONSTANT:  The concept of just13

referencing CVS as being, you know, the14

question of is there a CVS going in there and15

just wanting to understand exactly what the16

programmatic use would be of the job training17

center, where the folks would come from, the18

concern and the original application did have19

us serving a significantly higher number of20

people at any point in time.  I think it had21

up to 40 people and so, from the22
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neighborhood's perspective, they saw 40 people1

coming into that building and that being too2

large of a volume and the truth of the matter,3

we probably couldn't serve 40 people in that4

building at any one point in time.  5

So, it was an effort to define the6

program ordinarily with the community.7

Because we wouldn't be necessarily serving 408

people at a time, it didn't harm us to reduce9

the number down to, you know, a more10

sustainable program number.11

CHAIRPERSON MILLER:  Are you only12

serving at most 12 people at a time or is it13

more than that?14

MS. CONSTANT:  It comes through15

for a six-week training program.  So, they16

come through, get trained, go out, a new batch17

of trainees comes in.  So, we'd be serving 1218

people at any given point in time, but then19

they'd be moving on into higher paying jobs20

and -- and the next batch of trainees would21

come into the program.22
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CHAIRPERSON MILLER:  As far as1

people using the building at one time, would2

it be ten using the computer lab perhaps and3

12 using --4

MS. CONSTANT:  I would say that we5

could have up to 25 between the two floors of6

use.7

CHAIRPERSON MILLER:  Okay.  Oh, I8

don't think this is probably within our9

jurisdiction, but I don't know, but the10

question about DDOT requesting residentially-11

zoned parking.  That's in here as a condition.12

That if the -- if the citizens wanted that,13

that you would agree to support that.14

MS. CONSTANT:  And the citizens at15

the meeting actually did not want it.16

CHAIRPERSON MILLER:  They don't17

want it even.18

MS. CONSTANT:  They did not want19

it.  So.20

CHAIRPERSON MILLER:  Okay.  But,21

they want this condition in here?22



191

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. CONSTANT:  The neighborhood --1

the Mount Vernon Square Neighborhood2

Association suggested it.  The neighborhood3

residents of Morgan Street do not support.4

They weren't sure that they wanted to support5

that who were at the meeting.6

CHAIRPERSON MILLER:  Okay.  And7

what evidence do you want to suggest in8

support of number seven that you're going to9

target the neighbors, the nearby population,10

for the training program?  Oh, it's -- or that11

CVS is going to target it.  No, who targets12

it?  Do you target it or --13

PASTOR EDMONDS:  DOES and CVS and14

we help do the outreach, but it's -- it's15

between DOES and CVS with that kind of16

documentation to go forward.17

MS. CONSTANT:  And it's defined in18

the MOU.  That's the document that defines19

that.  Because DOES, CVS and Mt. Lebanon20

defines that target --21

CHAIRPERSON MILLER:  Is there an22
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MOU on that now or no?1

MS. CONSTANT:  There's just --2

there's a draft one that is under review by3

all parties.4

CHAIRPERSON MILLER:  Okay.  But,5

it's really DOES and CVS that targets the6

population, but you can -- so, it's not really7

within your control even though you can have8

input in it.  Right?9

MS. CONSTANT:  Well, we --10

PASTOR EDMONDS:  Yes, we -- we've11

been doing it for the last three or four years12

of targeting the community for employers like13

CVS to fulfill their work force needs and DOES14

and CVS does the documentation and stuff.15

CHAIRPERSON MILLER:  And my final16

question on conditions is that I guess the ANC17

has suggested a ten-year term.  Do you want to18

comment on that?19

MR. BELLO:  Well, I think that20

came out of the community concern of what21

would become of the property should the ten-22
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year commitment cease to exist and -- and so,1

we basically agreed to while if the ten-year2

time limit comes, we'll be more than glad to3

come through and have a special exception if4

there's need to continue the program.5

So, basically, ten year just came6

out of what the community believes the MOU or7

a time limit would be.8

CHAIRPERSON MILLER:  Is it tied to9

the MOU?  Is that what the time limit's going10

to be?11

MS. CONSTANT:  Yes, there was just12

concern that -- that the building -- the13

program would end and there would be -- you14

know, that we could do anything we wanted in15

the community service center and that that be16

defined by a process if the program ended at17

ten years.18

CHAIRPERSON MILLER:  Mr. Moore, do19

you have a comment on that?20

MR. MOORE:  No.  Normally, we21

wouldn't support such a long time frame for a22
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new organization.  Generally, we're in the1

three to five-year range, but if it's2

something -- matter of fact, I can understand3

the community taking a position that there's4

nothing stopping you from ending this use and5

bringing in another use.6

A five-year period, would be more7

in -- more suitable from our perspective.8

However, I don't argue against the9

ten year if they worked it out with the10

community.11

CHAIRPERSON MILLER:  It's not12

evident that you worked this out with the13

community.  So.14

MS. CONSTANT:  The ten year was15

based upon the time line of the MOU that would16

be signed and so, that's why it was a ten-year17

period that was established to define that18

period.  So, it was not sort of -- the concern19

was if the DOES and CVS were to go away that,20

you know, we'd have to come back to them for21

a change of use and that -- more approval of22
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whatever would -- programming went in there at1

that point in time.  So, it was based upon2

that --3

CHAIRPERSON MILLER:  Okay.  But,4

do you have an objection to a ten-year term5

then?6

MS. CONSTANT:  No.7

MR. BELLO:  Not really, but I8

might add that even if that program were to9

end, there wouldn't be anything we could do in10

the space that wouldn't be a matter of right11

without having to come back before the Board.12

We have no objection.  I was just13

speaking to the concern of a community that14

perhaps --15

CHAIRPERSON MILLER:  It just seems16

-- I mean I don't know how these conditions17

are going to end up, but I mean if it was18

conditioned for certain uses and then those19

uses went away, then it seems that you might20

have to come back to the Board.  It just21

depends how broadly or narrowly the approval22
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is here.  I think, but anyway.  1

All right.  So, we're going to2

contemplate all this and are there other3

questions?4

COMMISSIONER TURNBULL:  I just had5

a -- just from a purely functional aspect,6

when the Applicant -- when the people who are7

going for this training "finish their8

training," what do they receive or what comes9

out of that?10

PASTOR EDMONDS:  These folks are11

already employees of CVS and they've been12

targeted for the career track which is the13

photo lab and the pharmacy lab technician14

training and when they finish our piece, well,15

CVS' piece at this project site, they return16

to the stores and become photo lab and17

pharmacy lab technicians.18

COMMISSIONER TURNBULL:  Okay.19

Thank you.20

CHAIRPERSON MILLER:  Does it turn21

out though that these -- they have been22
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targeted and they also live in the community?1

Because is the CVS in the community and that's2

why you can target that population?3

PASTOR EDMONDS:  Yes.4

CHAIRPERSON MILLER:  Okay.  That5

sounds like a great program.6

Are there other questions?7

PASTOR EDMONDS:  Thank you.8

CHAIRPERSON MILLER:  Do you want9

to make any closing remarks?10

MR. BELLO:  Well, we believe that11

we comply with the standards for both the12

request that we have filed for.  13

We would defer to the discretion14

of the Board.  If the Board were to find that15

the variance was not necessary, we would16

absolutely welcome that.17

I think that we have all the18

support of the pertinent entities or parties19

here to whom great weight can be given, Office20

of Planning, the Advisory Neighborhood21

Commission and the neighborhood association.22
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I think we extensively reached out1

to the community and incorporated all of the2

concerns of the community into our application3

and for that reason, we would respectfully4

request that the Board grant the relief that5

we're requesting.  6

Thank you.7

CHAIRPERSON MILLER:  Thank you.8

Are there any other final questions from Board9

Members?  Mr. Moore, you don't have anything10

else to add I don't believe.  Okay.11

Well, what I would suggest at this12

point is we talked about leaving the record13

open for a few additional items and I think14

Ms. Bailey's going to help me out on that as15

well.16

But, one was -- they were going to17

be -- if you want to address the conditions18

any further, I think we talked about, you19

know, use of the center on the weekends and if20

you have any other refinements or comments on21

the conditions, we can leave the record open22
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for that.1

We do -- leaving the record open2

for revised plans?  We don't have the most up3

to date plans.  We're leaving the record open4

for -- I believe Mr. Moore was going to put in5

the directory page that referenced this6

property.  What else?  Anything else?7

MS. BAILEY:  Did you want to --8

MEMBER DETTMAN:  Madam Chair, I9

had requested some documentation concerning10

the DHCD funding and the requirement to11

provide at least a minimum of five units.12

CHAIRPERSON MILLER:  Okay.  So, I13

guess that's that and then the question is we14

would then set this for decision making.  I15

think we could put it on our next public16

meeting which is May 6th if there's no problem17

with the Applicant getting the materials in18

before then.  Is there?  Okay.  19

MR. BELLO:  Thank you.20

CHAIRPERSON MILLER:  Ms. Bailey,21

when would those materials be due to the Board22



200

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

by?1

MS. BAILEY:  Madam Chair, we're2

not talking a very long time.  So, it'll be3

due next week if the Applicant is able to meet4

that deadline.  5

Are you able to meet a deadline6

next week?7

MS. CONSTANT:  Yes.8

MS. BAILEY:  Yes.  Next Wednesday,9

the 30th, April 30th.10

MS. CONSTANT:  Yes, we can meet11

that deadline.12

MS. BAILEY:  Are they serving the13

ANC or just filing with the Board?14

CHAIRPERSON MILLER:  I guess the15

ANC.  They're a party to the case.  That's16

what we usually do.  Now, they're not here.17

They might not understand the context of all18

this.  However, I think especially since you19

may be addressing a condition you ought to20

serve them.  Yes.  21

Oh, is that why that you're having22
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them come in by next week so that the ANC1

could respond?2

MS. BAILEY:  No, Madam Chair.3

CHAIRPERSON MILLER:  Oh.4

MS. BAILEY:  I just know that5

they're a party to the case and --6

CHAIRPERSON MILLER:  Right.7

MS. BAILEY:  -- the plans are8

going to change slightly.  I'm not sure.9

CHAIRPERSON MILLER:  Right.10

MS. BAILEY:  The conditions and so11

forth.  So, the inquiry was did you want the12

ANC to be updated --13

CHAIRPERSON MILLER:  Um-hum.14

MS. BAILEY:  -- with the new15

information?16

CHAIRPERSON MILLER:  Especially17

revised plans as well.  Yes.  Yes.  That's a18

good idea.19

But, do we have a little time --20

we have a little time there for the ANC to21

respond?22
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MS. BAILEY:  No.1

CHAIRPERSON MILLER:  A little bit.2

They'll have it in by Wednesday and then we3

will deliberate the following Tuesday?4

MS. BAILEY:  Yes.  The difficulty5

is we don't know when the ANC is going to be6

meeting.7

CHAIRPERSON MILLER:  Right.  But,8

these are fairly minor revisions.  Are they9

not?  Okay.  10

MR. BELLO:  I might add that the11

envelope of the building will remain existing.12

Nothing changes there.  So, to the extent that13

the plans will be revised, would be with14

respect to meeting the building code15

requirements for accessibility and whatnot.16

CHAIRPERSON MILLER:  Right.17

There's very minor.  I wouldn't expect the ANC18

really to have a position on this.  So --19

COMMISSIONER TURNBULL:  Madam20

Chair, it actually looks like the drawings --21

I'm straining my eyes to see it.  It looks22
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like they're different.  That they've already1

done the revised drawings.  It looks like2

those that are on the board are different from3

what we have.4

MR. THOMAS:  So, I just replaced5

the drawing.6

COMMISSIONER TURNBULL:  I think it7

will probably answer at least my questions.8

MR. THOMAS:  Yes, it will.9

CHAIRPERSON MILLER:  Okay.  Is10

there a problem then?  I know we don't know11

when they meet and everything, but they're not12

even here to participate in the case.  So, I13

think it's kind of a courtesy and if there's14

really an issue, I do know that they could15

have a special meeting or that they could --16

I don't know.  I just don't think this is a17

big issue.  18

I think they were involved in the19

issues of the use.  They're on board.  This20

isn't any surprise.  21

I think if I recall you were22
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saying you did discuss the use of the building1

on the weekends.  So, I don't think it's going2

to be a big surprise, but if you do, you can3

certainly share it with them earlier so that,4

you know, you don't have any complaints later5

that it was last minute.6

But, really, that's the only thing7

we're talking about.  Right?8

MS. CONSTANT:  We'll check in with9

our single member district.10

CHAIRPERSON MILLER:  Yes.11

 MS. CONSTANT:  Present it to him12

and just let him know the context for the13

changes and so, we'll do that directly.14

CHAIRPERSON MILLER:  Okay.  Okay.15

And really this is just your response to our16

questions.  Because I'm not -- you know, the17

Board's going to be looking at it and I'm not18

sure what the Board will even do with respect19

to conditions on a weekend.  Whether there20

will be, there won't be.  It's just kind of21

further information and then, you know,22
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whether there's a suggestion that we address1

-- that the ANC didn't suggest that we address2

weekends.  So, it's nothing really new.  Okay.3

Anything else?4

VICE CHAIRPERSON LOUD:  I just5

want to commend Reverent Edmonds and his team6

for an outstanding project and your work with7

CVS and DOES, DHCD, WIN and your other8

partners in this.  9

Based on what I've heard today,10

I'm not persuaded that the variance test is11

applicable in this case, but want to review it12

a little bit further and review it with your13

supplemental pleadings.14

But, again, it was -- it is a15

project and it was a great gathering and16

presentation of information.  17

I'll look forward to our May 618

hearing.19

CHAIRPERSON MILLER:  I do want to20

add though that we will be deliberating on May21

6.  You don't need to be here, but you can if22
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you want to hear us or you can listen on the1

Internet.2

And, you know, I think also it3

looks like you have a fantastic program that's4

going to provide a great public service and5

work force housing and all that and so, you6

know, we have to deal with all the little7

mundane stuff about the zoning technicalities8

and so, I don't want you to think that we9

don't appreciate what you're doing in the10

community.  11

So.  Okay.  Then thank you very much.12

MR. BELLO:  Thank you.13

CHAIRPERSON MILLER:  Ms. Bailey, I14

think that's it for the morning agenda.  Is15

that correct?16

MS. BAILEY:  That's right.17

CHAIRPERSON MILLER:  And I think18

there are parties here for the afternoon.  It19

looks like they are.  For the 1:00 and it's20

now 1:08.  21

I think what I'd like to do is go22
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get my file for the 1:00 matter and perhaps1

other Board Members want to do that and we can2

go right into that because I think that will3

be fairly brief.  Okay.  4

(Whereupon, the hearing was5

recessed at 1:13 p.m. to reconvene this same6

day.)7
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

1:20 p.m.2

CHAIRPERSON MILLER:  Okay.  We're3

back on the record.  I think I'm going to4

dispense with the reading of all the5

procedures for the hearing for the afternoon6

because we just have one case on the agenda7

and I believe that we're going to just be8

dealing with procedural issues and no9

testimony as far as I understand the case.10

So, Ms. Bailey, do you want to11

call that first case in the afternoon.12

MS. BAILEY:  Madam Chair, it's an13

appeal and the number is 17745 and it's the14

appeal of Advisory Neighborhood Commission 3E.15

Should I read the announcement or16

is that sufficient?17

CHAIRPERSON MILLER:  I think you18

can read the announcement.  Sure.19

MS. BAILEY:  The appeal, Madam20

Chair, has to do -- is pursuant to 11 DCMR21

3100 and 3101 from the decision of the Zoning22
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Administrator to issue building permit number1

100336 dated August 23rd, 2007 allowing a2

drive-through serving a bank in the C-2-A3

District at premises 4849 Wisconsin Avenue,4

N.W., Square 1736, Lot 57.5

CHAIRPERSON MILLER:  Thank you and6

would you introduce yourselves for the record7

please?8

MS. DUMAS:  I'm Kinley Dumas with9

the law firm of Arent Fox on behalf of the10

Lessee of the subject property, Commerce 11

Bank.12

MS. PARKER-WOOLRIDGE:  Good13

afternoon, Madam Chair and Board Members.14

Doris A. Parker-Woolridge, Agency Counsel for15

DCRA.16

MR. GREEN:  Good afternoon, Madam17

Chairman, Members of the Board.  My name is18

Matthew J. Green, Jr., Office of the Attorney19

General and I represent the Department of20

Consumer and Regulatory Affairs.21

CHAIRPERSON MILLER:  You can press22
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that.  There you go.1

MS. DELL:  Okay.  I got it.  Okay.2

My name is Kate Dell and I am representing the3

ANC 3E.  I'm not a commissioner, but they have4

delegated me to represent them here today.5

CHAIRPERSON MILLER:  Great.6

Welcome.7

Okay.  As I understand it, we have8

two preliminary matters before us.  One is a9

request for party status by the Lessee and the10

second is a motion for a continuance.11

I want to address the request for12

party status by bringing the party's attention13

to 3199 which defines party as including the14

owner, lessee, operator or contract purchaser15

of the property involved in the administrative16

decision if not the appellant.17

So, I believe that this provision18

allows the Lessee to be an intervener as a19

matter of right.  Therefore, I would recommend20

granting the request, but also saying that it21

wouldn't be necessary to even have the Board22
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grant the party status.1

Are there any other comments on2

that?  The DCRA doesn't have any comment.3

MR. GREEN:  We have no objection,4

Madam Chairman.5

CHAIRPERSON MILLER:  Right.  Okay.6

And did the ANC?7

MS. DELL:  We're fine.8

CHAIRPERSON MILLER:  Okay.  So, I9

believe it's a consensus of the Board that the10

intervener -- the Lessee is granted -- has11

party status as an intervener.12

Okay.  The second request goes to13

a motion for a continuance and it appears that14

all the -- have all the parties agreed to15

this?  The ANC agreed to this as well or just16

the Appellant, the Appellee and the17

Intervener?18

MS. PARKER-WOOLRIDGE:  Madam19

Chair, we spoke with the ANC, Lucy Eldridge,20

and they had agreed to the continuance and I21

believe it's in their -- it indicates in the22
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motion the parties that consented to the1

continuance.  It's in the body of the motion.2

CHAIRPERSON MILLER:  We have the3

ANC representative here.  I was just looking4

in the Appellee's consent motion for a5

continuance.  It says the Appellant and6

Intervener consented to Appellee's motion for7

a continuance.  So, it didn't reference the8

ANC.9

MS. PARKER-WOOLRIDGE:  I believe10

in the body of it.11

CHAIRPERSON MILLER:  In the body12

of it.13

MS. PARKER-WOOLRIDGE:  Um-hum.14

CHAIRPERSON MILLER:  Let's see.15

Oh, I see.16

MS. PARKER-WOOLRIDGE:  And it's17

also pdf to the ANC.18

CHAIRPERSON MILLER:  Oh, the ANC19

is the Appellant.  So, there you go.  Okay.20

So, everybody wants a --21

MS. DELL:  In the -- in the letter22
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that --1

CHAIRPERSON MILLER:  It's time for2

my lunch I think.  3

MS. DELL:  In the letter that Lucy4

sent to you all, she said ANC 3E has no5

objection to the request for a continuance6

that was filed in this matter.  Okay.  7

CHAIRPERSON MILLER:  Okay.  Good.8

All right.  Now, how long do you want a9

continuance until?10

MS. PARKER-WOOLRIDGE:  We had11

first discussed 60 days, but in light of our12

meeting this morning, we think we need more13

time and we're looking at at least September,14

but not the last week in September and not the15

first week in October.16

CHAIRPERSON MILLER:  I believe we17

have September 30th available.18

MS. DUMAS:  I'm not available on19

September 30th.  20

MS. PARKER-WOOLRIDGE:  The last21

week --22
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MS. DUMAS:  Right.  From the 23rd1

of September until the 10th of October.2

CHAIRPERSON MILLER:  Okay.  Ms.3

Bailey, can you suggest a date?  My schedule4

doesn't capture the dates in October.  I5

believe they're free and that's why, but I6

don't know which are Tuesdays or --7

MS. BAILEY:  October 21st, Madam8

Chair.9

CHAIRPERSON MILLER:  Okay.  Does10

that work for you all?11

MS. PARKER-WOOLRIDGE:  Yes, Madam12

Chair.13

MS. DUMAS:  That would be fine.14

CHAIRPERSON MILLER:  And what's15

going to happen between now and October 21st?16

MS. PARKER-WOOLRIDGE:  Well, we17

are hoping to -- well, we will be meeting18

again with the Commerce Bank as well as DDOT19

which plays a crucial part in this entire20

application process or this appeal and we're21

hoping to resolve this matter and we will also22
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be meeting with the ANC not next week, but the1

following week.  That's their first available2

date.3

CHAIRPERSON MILLER:  Okay.  4

MS. PARKER-WOOLRIDGE:  Is week5

after next.  So, we hope to resolve the issues6

that are pending in this appeal.7

CHAIRPERSON MILLER:  Okay.  So, we8

have a date then and any other concerns? 9

Okay.  So, then, you know, if this10

does go forward, then the same rules would11

come into affect.  The 14 days prior to12

hearing, the prehearing statement, et cetera.13

Okay.  Good.14

Well, thank you very much.15

MR. GREEN:  Thank you, Madam16

Chairman, Members of the Board.17

MS. BAILEY:  Madam Chair, I just18

wanted to add that on the 21st --19

CHAIRPERSON MILLER:  Um-hum.20

MS. BAILEY:  -- it would be in the21

afternoon.22
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CHAIRPERSON MILLER:  Okay.  Right.1

Thank you.  Okay.  Thank you very much.2

MS. DUMAS:  Thank you.3

MS. DELL:  Thank you.4

CHAIRPERSON MILLER:  Anything else5

on the agenda for this afternoon, Ms. Bailey?6

MS. BAILEY:  No, Madam Chair.7

CHAIRPERSON MILLER:  Okay.  Then8

this hearing's adjourned.9

(Whereupon, the hearing was10

concluded at 1:27 p.m.)11
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